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® This is written at the close of the 
Diamond Jubilee Meeting in Poston. 
In attendance, interest and program, 
the Meeting was an inspiration to all 
who are charged with responsibility 
lor the work of the Association dur- 
ing the coming year. 

With the largest registration in the 
history of the Association, all sessions 
of the Assembly and all Sect on, 
Committee and group meetings were 
taxed to capacity. Standing room 
only was the rule, rather than the 
exception, and many who did not 
have advance reservations were 
turned away from luncheon and din- 
ner meetings. 

It was most appropriate that this 
meeting, dedicated to “Liberty Un- 
der Law”, should be held in the 
City of Boston, where the beginnings 
of the American concept of liberty 
so largely centered. 

The high purpose and quality of 
the program were keynoted by Pres- 
ident Storey, who concluded his An- 
nual Address by calling upon all of 
us “individually and through the 
legal profession, to establish a so- 
ciety based upon morality, dedicated 
to justice and tempered by mercy, 
and to adopt a sincere, true and bas ¢ 
philosophy of living and acting ‘Un- 
der (.od and the Law’. Then may we 
truly say—‘Liberty Under Law’ shall 
be eternal.” 

Space does not permit any detailed 
telerence to the program, and the 


The President's Page 


William J. Jameson 


pages of the JOURNAL in ensuing 
months will carry many of the ad- 
dresses and the highlights of the ac- 
tion of the House of Delegates and 
Assembly. 

Brief should 
be made to the very successful meet- 
ings of three groups not directly af- 
filiated with the House of Delegates, 
but closely allied to the Association, 
i.e., the Conference of Chief Jus- 
tices, the Conference of Bar 
dents, and the American 
dent Association. 

The Conferences of Chief Justices 
and Bar Presidents are assuming in- 
creasing importance every year. Prac- 
tically all states were represented in 
both groups. The Conference of Bar 
Presidents adopted a resolution au- 
thorizing a committee to co-operate 
with the Association in devising the 
best methods of utilizing and imple- 
menting the reports and recommen- 
dations of the Survey of the Legal 
Profession. 

With 133 delegates lrom fifty-seven 
law schools, the American Law Stu- 
dent Association held a most interest- 
ing and enthusiastic meeting. The 
members present made a voluntary 
and substantial contribution to the 
new Bar Center. The House of Dele- 
gates of the American Bar Associa- 
tion adopted a resolution urging the 
support of this fine new organiza- 
tion, sponsored by the American Bar 
Association. 


reference, however, 


Presi- 
Law Stu- 


Another recent development at 
Annual Meetings is the program 
sponsored by the Section of Judicial 
Administration’s Committee on Co- 
operation with Lavmen, seeking lay 
participation in the general program 
for improving the administration of 
justice. “This had ar 
ranged a stimulating and effective 
program. More than 500 persons, ‘n 


Committee 


cluding many laymen, heard impor- 
tant and significant questions pro- 
pounded by laymen and answered 
by the judges and lawyers on the 
panel. 

Altogether, there was a crystalliz- 
ing of sentiment in support of all the 
major objectives of the Association. 
The results, I think, were well sum- 
marized in an editorial in the Chris- 
tian Science Monitor, entitled “Both 
Liberty and Order’, which said in 
part: 

By and large, the lawyers lived up to 
the breadth of their responsibilities. 
Here was no mere guild contriving 
how it might keep its services scarce 
and its remuneration high. Here was 
a body of men (and women) aware of 
their place in the community and the 
nation and sensitive to their unique 
role as advocates and protectors of 
both liberty and order. . . . 

Now the delegates are homeward 
bound. And, whether agreeing or not 
with every majority decision of the as- 
semblage, they, and all those who 
have followed the ABA proceedings, 
must feel stimulated and enlightened 
by what they have heard or read. 
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American the official organ of the 


Bar AMERICAN BAR ASSOCIATION 


Association 
J ournal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of 
judicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
{here are no additional dues for membership in the following sections: Bar Activities, Criminal Law, Judicial 

dministration, Legal Education and Admissions to the Bar, and the junior Bar Conference. Dues for the Section 
of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 

‘tent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues 

t all other Sections are $3.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
treet, Chicago 10, Illinois. 
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PRACTICAL ANSWERS TO 
QUESTIONS RELATING TO: 


Insurance options © business insurance 


trusts « key man insurance « use of wills in 
family and business plans « revocable trusts « 
trustees’ management powers « accountings « 
taxation of revocable and irrevocable trusts, of 
life insurance, and of powers of appointment « 
the marital deduction « drafting « and many 


other topics too numerous to mention 


Completely Revised With Annotated Forms — 
THE SECOND EDITION OF 


AN ESTATE PLANNER’S 
HANDBOOK 


by Mayo A. Shattuck and James F. Farr 





x —— 


Including for the first time a collection of 
annotated forms of wills and trusts. 


The first edition of this book has 
always been the standard guide for 
all estate planners. Now, all sections 
of that work have been reexamined 
and revised to give you the most 
up-to-date, authoritative, step-by- 
step coverage of all the aspects of 
estate planning. 

The broad scope of the HAND- 
BOOK is sufficient assurance of its 
practical value. The following special 
features increase its usefulness. 

The new (for the first time) col- 
lection of annotated forms (204 
pages), including among others, a 
simple will and codicil, wills with a 
variety of family trust provisions, a 


will and revocable trust employing 
the pour-over technique, and two 
stock purchase agreements and trusts. 

The completely rewritten chap- 
ters on taxation, bringing you up- 
to-date on this vital aspect of estate 
planning, with special emphasis on 
the marital deduction. 

An expanded treatment of life 
insurance and particularly business 
insurance trusts. 

Whether you own the prior edi- 
tion or not, you will want to have 
this essential guide to your estate 
planning problems. 


Ready in November 














WHAT EVERY ESTATE 
PLANNER SHOULD KNOW 
ABOUT LIFE INSURANCE 





THE LIFE INSURANCE 
POLICY CONTRACT 


by twenty-one distinguished co-authors * 


Life insurance is an essential part of most estate plans. Here 
s a practical, down-to-earth guide to the many questions 
that you face in the interpretation of the policy contract— 
juestions that relate to specific provisions such as the bene- 
iciary Clauses, settlement options, assignment provisions — or 
1estions that relate to the contract generally such as when 
su must look beyond it for guidance and the requirement 
f prepayment. 
Here is a book that is easy to use because of its clause-by- 
iuse Organization, boldface headings, tables and index. It 
a book you can rely on because it has been prepared by 
ecialists, and because the text statements are supported by 
/pious references to judicial opinions and other authorities. 


B.ist M. Anderson, John Barker, Jr., Dwight Brooke, Deane C. 
Da Louis W’. Dawson, Robert Dechert, Byron K. Elliott, Orville 
F.C shame, Raymond Harris, Robert L. Hogg, Benjamin L. Holland, 
Kei: B. Hook, James E. Hoskins, Walter Klem, Emory M. Nourse, 
The: P. Otjen, Daniel J. Reidy, H. Lewis Rietz, Sylvester C. Smith, Jr., 
Thor. «s H. Smith, Lelia E. Thompson. 











FOR A BETTER UNDERSTANDING OF 
ESTATE PLANNING INSTRUMENTS 


DRAFTING WILLS AND 
TRUST AGREEMENTS 


ADMINISTRATIVE PROVISIONS 
by Gilbert T. Stephenson 


More and more estate planners are relying on this valua- 
ble manual of suggestions and suggested forms on drafting 
the “working” provisions of wills and trust agreements— 
provisions covering investments, insurance, taxes and many 
other problems. The following quotation from an outstand- 
ing expert is evidence of this acceptance. 

The author is to be congratulated on his success in pre- 
paring such a practical, weli-constructed and useful book.” 


George G. 


Bogert. American Bar Association Journal 
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It Started in 1873 


Since the days of the covered wagon, 
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iting, printing, and selling SHEPARD’S 
CITATIONS. 


Eighty years. A long record of success- 
ful service. A lon experience, teachin}, 


us how to serve you better. 


Today, Shepard service answers every 
state and federal requirement both case 
and statute. Itis quick. It is reliable. 


It is nation-wide. It is economical. 


Shepard keeps every publication in your 
library up to date. Tens of thousands of 


lawyers say it 1s indispensable. 
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Julius Caesar... Dictator .. . needed 7 
secretaries, they say, to keep up with 
his dictation. 

Today, one secretary can handle the 
work of seven dictators, using the Gray 
PhonAudograph. 


And today’s Caesars get more done — 
they don't make a production out of it 
every time they dictate a letter! 


With PhonAudograph, each central 


recording unit serves many dictators, 


a a 


WITH FULL CONTROL 


Seven Caesars- 
One Secreta ry 


through phone handsets on their desks. 


The operator attends to the central 
recorder; a buzzer tells her when to 
change discs. Using an Audograph 
transcriber, she gives you fast signature 
service (on long memos, she is typing 
your first disc while you’re on your 
second!) 

But most important, PhonAudograph 
— the outstanding achievement in 
phone dictation — provides these ex- 





| Fin 






clusive advantages: unlimited listen- 
back; no interference from other sta- 
tions; buil¢in .communication with 
the operator; -push-button simplicity. 
Nothing less will do the job 
because today’s Caesars are impatient 
men! 


Get the whole story today! Learn about 
the benefits and economies of phone 
dictation ... and see how PhonAudo- 
graph provides them — 

all of them! 





The Gray Manufacturing Company, 
Hartford 1, Connecticut 





Please send me your Booklet O-10 on 
PhonAudograph full control phone dictation. 
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NAME 
PHC NAUDOGRAPH and AUDOGRAPH (individual dictation instrument) sales and 
sel in 200 U. S. cities. See your Classified Telephone Directory under “*Dictating 
Ma es.” Canada: Northern Electric Co.. Ltd. Abroad: Westrex Corp. (Western FIRM TITLE 
Ek Co, export affiliate) in 35 countries, Made by The Gray Manufacturing Company 
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(A true story based on an actual case) 





. 
A conservator appointed to handle an 
incompetent’s estate induced twe per- 
sonal sureties to sign his bond. 


After a few years, he filed his final 
account and resigned. 

In his place, the court appointed a 
new conservator who posted a corporate 
surety bond. Among the assets of the 
estate turned over to him, he found cer- 
tain illegal investments valued at $7,000. 
They later proved to be worthless. 


Year in and year out you'll do well with the H t f d 


The original conservator and his per- 
sonal sureties could have been sued. 
But this wouldn’t have helped. The first 
conservator now had no funds, and 
both personal sureties were bankrupt. 
The estate had to absorb the entire 
$7.000 loss. 


Add another victim to the long list of 
those who have suffered because personal 


sureties couldn't pay! 






And keep in mind that personal sure 
tyship. with its ever-present uncertain 
ties. is always potentially dangerous. 

As an attorney. you can best serve al 
interests by recommending corporat: 
suretyship in place of personal bonds. 

The cost is so low that even a smal! 
estate can afford the security provided })y 
the experience and assets of a reliable 
surety company. 

Whenever fiduciary bonds or othe: 
court bonds are needed. call the Hartford 
Accident and Indemnity Company Agent 
in your community. or your insurance 
broker. They're prepared to 
give you fast. friendly serv- 







ice on all types of bonds. 


Hartford Fire Insurance Company ¢ Hartford Accident and Indemnity Company 


Hartford Live Stock Insurance Company 


° Hartford 15. Connecticut 
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A Crusade for the Bar: 


Due Process in a Time of World Conflict 


by William O. Douglas + Associate Justice of the Supreme Court of the United States 


® Addressing the Annual Meeting of the American Law Institute, held in Washington 


last May, Mr. Justice Douglas called attention to three symptoms that may point to a 


dangerous dry rot in our constitutional guarantees of due process of law. The attempt 


of some prosecutors to unleash public fury against defendants, the police practice of 


wire tapping, and the admission of the testimony of secret witnesses in certain admin- 


istrative proceedings, Mr. Justice Douglas warned, are reminiscent of the Star Chamber 


or the Colonial witchcraft trials and have cost the United States a large part of its 


moral leadership abroad. 





"The years that have unrolled 
while the American Law Institute 
has functioned have brought new and 
perplexing problems to the Bar and 
the Bench. The search for new solu- 
tions within the framework of our 
constitutional system still goes on. 
The Institute has helped in that 
cause. It has made us all more acutely 
conscious of our past; it has empha- 
sized the value of stare decisis; it has 
given the Bar and the Bench new in- 
sight into the glories of our inheri- 
tance 

About ten years ago the so-called 
new Supreme Court was busy re-ex- 
amining such gloss as Hammer v. 
Dagenhart, 247 U. §. 251, and Tyson 
& Bro. v. Banton, 273 U. S. 418, had 
placed on the Constitution. At the 
end of a term during which a num- 
ber o! cases of that vintage had been 
overruled I visited a small town in 
Oregon on a fishing trip. I stopped 
by th: courthouse to pay my respects 
to the state court judge. He called in 
the members of the Bar—six in num- 


ber—and we had a delightful tea in 
his chambers. We explored many 
topics in our conversation from dry- 
fly fishing to stare decisis. Finally, 
near the end, there was a long pause 
when a lean country lawyer spoke up. 

“May I put a professional ques- 
tion?” he asked. 

“Certainly,” I replied. 

“Then tell me this,” he said, “are 
you fellows fixin’ to overrule the 
Rule in Shelley’s case?” 

I do not urge a program as revolu- 
tionary as that one would be. But I 
do commend to the Bar an educa- 
tional program—a crusade, if you 
please—on procedure. By procedure 
I do not mean the narrow technical 
conception which we associate with 
pleadings. Rather, I mean the essence 
of due process, the curbs and re- 
straints which Anglo-American ex- 
perience had produced to prevent a 
man’s life, liberty or property from 
being subject to the caprice of a 
branch of government or of one of 
its officials. 





History shows that governments 
bent on a crusade or officials filled 
with ambitions have usually been 
inclined to take short-cuts. The cause 
being a noble one (for it always is), 
the people being filled with alarm 
(for they usually are), the govern- 
ment being motivated by worthy 
aims (as it always professes), the de- 
mand for quick and easy justice 
mounts. These short-cuts are not as 
flagrant perhaps as a lynching. But 
the ends they produce are cumula- 
tive; and if they continue unabated, 
they can silently rewrite even the 
fundamental law of the nation. 

I was reading the other day the 
trial of Sir Walter Raleigh, which 
was held on November 17, 1603. It 
was one of the treason trials at the 
commencement of the reign of James 
I. James seemed determined to sup- 
press the Catholics. And so plots 
were apparently hatched against him. 
One was to kidnap the King and by 
fear obtain from him a full toleration 
of the Catholic religion. Another 
was to enlist Spanish support and 
place Lady Arabella Stuart on the 
throne. It was in the latter conspiracy 
that Raleigh was charged with being 
involved. Raleigh was suspected of 
having ample grounds for joining 
the plot: Elizabeth had granted him 
a monopoly of licensing taverns and 
retailing wines which James refused 
to renew; and the post of Captain of 
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the Guards had been taken from Ra- 
leigh and bestowed upon another. 

The indictment charged that Lord 
Cobham and Raleigh were the con- 
spirators. Lord Cobham was not pro- 
duced at the trial. His examination 
before the Privy Council, however, 
was introduced in evidence. So were 
his letters. Raleigh, knowing that 
Cobham had retracted the confes- 
sions that implicated him, wanted 
Cobham produced as a witness. And 
so Raleigh said: “The Proof of the 
common law is by witness and jury: 
let Cobham be here, let him speak 
it. Call my accuser before my face, 
and I have done.” 

Raleigh was overruled. Lord Chief 
Justice Popham said: “This thing 
cannot be granted, for then a number 
of Treasons should flourish.” 


Justice Warburton added: “I mar- 
vel, Sir Walter, that you being of 
such experience and wit, should 
stand on this point; for so many 
horse-stealers may escape, if they may 
not be condemned without wit- 
nesses.” 


Raleigh once more asked that Cob- 
ham be produced to testify: “Let my 
accuser come face to face and depose. 
Were the case but for a small copy- 
hold, you would have witnesses or 
get proof to lead the jury to a ver- 
dict; and I am here for my life.” 

Lord Chief Justice Popham ruled 
once more: “There must not such a 
gap be open for the destruction of 
the King, as would be if we should 
grant this.” 

Cobham was never produced at the 
trial. And Justice Warburton was 
frank enough to give the reason— 
that if Cobham were called, he might 
retract what he had confessed before 
the Privy Council. 


Raleigh's Judges 
Admitted Hearsay 


A virus had infected the trial and 
put it beyond salvation. The one wit- 
ness called, a man by the name of 
Dyer, testified to the rankest form of 
hearsay. Dyer swore he had been to 
the house of an unnamed merchant 
in Lisbon and that he had met there 
an unnamed English gentleman who 
said James would never be crowned 
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because “Don Raleigh and Don Cob- 
ham will cut his throat ere that day 
come.” 

The judges also strangely allowed 
as evidence against Raleigh a deposi- 
tion of one Watson who said he had 
heard Cobham say to a third person, 
“There is no way of redress save only 
one, and that is to take away the 
King and his cubs, not leaving one 
alive.” 

The prosecutor for the Crown, 
Lord Edward Coke, was by modern 
standards guilty of gross misconduct. 
His exchanges with the accused 
would never be tolerated in any court 
in this nation; they rank indeed with 
the most bizarre activities of any in- 
vestigating officer we have ever 
known. 

Coke: Thou art the most vile and 
execrable Traitor that ever lived. 

Raleigh: You speak indiscreetly, bar- 

barously, and uncivilly. 

Coke: 1 want words sufficient to ex- 
press thy viperous Treasons. 

Raleigh: 1 think you want words, 
indeed, for you have spoken one thing 
half a dozen times. 

Coke: Thou art an odious fellow, 
thy name is hateful to all the realm 
of England for thy pride. 

Raleigh: It will go near to prove a 
measuring cast between you and me, 
Mr. Attorney. 

Coke: Well, I will now make it ap- 
pear to the world, that there never 
lived a viler viper upon the face of the 
earth than thou. 

It was said that Coke made up “by 
the violence of his demeanor for the 
poverty of his case”. Certainly Ra- 
leigh was convicted of a capital of- 
fense in a trial which was a sham and 
mockery. One of the judges was Rob- 
ert Cecil, a rival of Raleigh’s who 
sought his political destruction. 
Raleigh stood alone without any 
counsel to aid him, facing the best 
legal array the Crown could produce. 
Ideas of decency and fairness were 
discarded, the judges and the prose- 
cutor became instruments of revenge, 
nor justice, and Raleigh was sent to 
his death on a record which by mod- 
ern standards contained no more 
than a shred of competent evidence. 

As students of those times have 
pointed out, the real trials took place 
in the Privy Council where the pro- 
ceedings were secret and where tor- 


ture was used. In the jury trial that 
followed, there was no power of an 
accused to call a witness, no right to 
counsel. There was moreover no 
weighing of the credibility of a wit- 
ness, no effective cross-examination, 
no confrontation of witnesses. Cross- 
examination was indeed the instru- 
ment of the Crown, used by the 
prosecutor and the judge to riddle 
the accused and secure his conviction. 
“The opinion of the times”, Stephens 
said, “seems to have been that if a 
man came and swore to anything 
whatever, he ought to be believed, 
unless he was directly contradicted.” 

This was some of the stuff behind 
the clamor for a Bill of Rights at the 
time of the adoption of our Constitu- 
tion. It was the farcical trials of Ra- 
leigh and others that brought into 
the debates on the Constitution, as 
reported by Elliot, the demands for 
the guarantees of procedural due 
process now contained in the Fifth 
and the Sixth Amendments. 

There was experience closer to 
home that also made the Fathers in- 
sistent that procedural safeguards be 
placed in the Constitution. The Spe- 
cial Court of Oyer and Terminer sat 
in the Colony of Massachusetts fron. 
June to September, 1692, trying men 
and women for witchcraft. The 
judges were laymen. (One Nathaniel 
Saltonstal to his credit refused to 
serve.) The Attorney General was a 
merchant. No person trained to the 
law had anything to do with the 
court or the trials. In 1692 twenty 
persons were tried for witchcraft and 
each of them found guilty. Most of 
them were hanged; one—an old man 
of eighty—was pressed to death. 

The court was sustained by the 
prevailing opinion of the age. It was 
a popular tribunal, the trials being 
only a form of executing the ven- 
geance of the community. The out- 
breakings of the multitude that 
crowded the trials took the place of 
rules of procedure. Those trials read 
pretty much like the accounts of 
trials taking place today before the 
Supreme People’s Courts in Red 
China. 

At the witch trials the prosecu‘ion 
called a person who gave “spe tral 











evidel 
peare 
The 

fessed 
took 

the ac 
who \ 
cused 


Salem 
the Ne 


Fhe 
what 
rathel 
ards 
That 
calitie 
were | 
stinct: 
strain 
officer 
and s 
unfit 
They 
law oO 
incon 
ceed 
in M. 
existe 
ment: 
comm 
judici 
Super 
super 
and T 
acqui 
convi 
But ¢ 
left u 
We 
of th 
exact 
of the 
have 
perpe 
leig!i’ 
We |} 
tha 
of "1 
job 
Wit! 
vol 
Ral 
alm 
sur) 
is t] 
utat: 
hon 






















evidence’’—that the accused had ap- 
peared to him and caused injury. 
The prosecutor had a list of con- 
fessed or reformed witches who then 
took the stand and testified against 
the accused. Then all from the crowd 
who wanted to testify against the ac- 
cused were heard. 


Salem Trials Illustrate 
the Need for Legal Technicalities 


The records of that court illustrate 
what happens when popular opinion 
rather than law provides the stand- 
ards under which men are tried. 
That was a court freed of the techni- 
calities of the law. Judges and jurors 
were allowed to follow their own in- 
stincts and desires. There was no re- 
straining influence. The judges and 
officers who participated were honest 
and sincere. But they were wholly 
unfit to hold the scales of justice. 
They had no familiarity with rules of 
law or procedural due process. It is 
inconceivable that in 1692 such pro- 
ceedings could have been conducted 
in Massachusetts had there been in 
existence a Bar educated in the rudi- 
ments of law. The conscience of the 
community soon caught up with this 
judicial extravagance. In 1693 the 
Superior Court of Judicature, which 
superseded the Special Court of Oyer 
and Terminer, had a record mostly of 
acquittals. And all of the persons 
convicted before it were pardoned. 
But the records of the witch trials 
left ugly scars not soon forgotten. 
We have today no exact parallel 
of the treason trial of Raleigh, no 
exact counterpart of the witch trials 
of the Massachusetts Colony. But we 
have trials and investigations which 
perpetuate some of the evils of Ra- 
leigl’s trial and of the witch trials. 
We have practices and procedures 
tha: impinge heavily on the liberties 
of the citizens. We deprive men of 
job: and destroy their reputations 
Wit!. practices as callous as those in- 
vol\ed in the trial of Sir Walter 
Ral gh; and we traffic in hysteria 
almost as acute as the atmosphere 
surr unding the witch trials. Who 
is th ere who does not cherish his rep- 
utation, his professional stature, his 
honor as much as life itself? What 


greater inroad on liberty can there 
be than an official condemnation of 
a man without due process? There 
are three aspects of this problem: 

First. During the fourteen years | 
have sat on the Supreme Court | 
have seen many records of criminal 
trials. During that time it has seemed 
to me that the quality of prosecutors 
has markedly declined. I speak only 
in terms of the average, realizing full 
well that many prosecutors have ad- 
hered faithfully to our finest tradi- 
tions. But in some cases it seemed 
that the prosecutors were resorting 
to modern witchcraft, confusing the 
“internal and external aspects of the 
Communist threat’’—to use the recent 
words of Ambassador George F. Ken- 
nan—in an effort to get the spectre 
into the jury room. Sometimes they 
almost seemed to emulate the ex- 
ample of Coke in Raleigh’s trial. 
Sometimes they treated the court- 
room not as a place of dignity, 
detached from the community, but 
as a place to unleash the fury of pub- 
lic passion. And in that project the 
press has played a part. It has 
pumped into the jury room hearsay, 
confessions, theories and influence 
which if done in the courtroom 
would result in mistrials. Yet district 
judges I know feel that the effect 
on the end product of the proceed- 
ings was probably as fatal as if they 
themselves had sanctioned the bar- 
rage of propaganda and allowed it 
to infect the trials. 

Second. We have built in this 
country a vast network of wiretappers 
and eavesdroppers. In New York City 
alone there were in 1952 at least 58,- 
000 permits issued to tap wires, a 
practice which in sturdier days a 
great Olympian, Mr. Justice Holmes, 
condemned as “dirty business”. By 
1949 the New York Times reported 
that so many wires were being tapped 
that officials hardly dared speak a 
confidence over the telephone. 

Third. We allow important charg- 
es to be proved against a person in 
administrative proceedings on the 
testimony of witnesses whose identity 
and, therefore, whose prejudices are 
never known to the Government or 


to the accused. Some of these cases 
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involve proceedings against persons 
deemed “subversive” or poor secur- 
ity risks and therefore not eligible for 
employment with the Government. 
Others implicate outsiders who must 
face the rigors of administrative hear- 
ings in order to have their rights or 
status determined. These too are de- 
nied knowledge of the identity of the 
persons who accuse them. 

As a result the cloak of anonymity 
is thrown over a growing under- 
ground of informers. As that secrecy 
mounts, the reliability of the infor- 
mation obtained must necessarily de- 
cline. One who is not put to the test 
of an oath, one who need not face 
his victim with the charge, one who 
need not suffer the torment of cross- 
examination can become quick and 
reckless with his whispered accusa- 
tions. The consequences are not only 
disastrous to the individual, they re- 
flect upon the tribunals which ad- 
minister the system, just as Raleigh’s 
trial reflected on the prosecutor and 
the judges. 


The Time-Honored Excuse 
for Secret Witnesses 


Necessity is advanced as the reason 
for this practice—that there would be 
no informers if their identity were 
disclosed, that if facts are to be dis- 
covered, the sources of the informa- 
tion must be protected. That is al- 
ways the justification of the police. 
It was the time-honored excuse of 
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monarchs. That was the philosophy 
of Justice Warburton in Raleigh’s 
trial: .. . “for so many horse-stealers 
may escape, if they may not be con- 
demned without witnesses”. That, I 
submit, is a philosophy repellent to 
our traditions. I know that the cur- 
rent of decisions in the state and fed- 
eral courts is opposed to the position 
I take. But I speak, I think, the con- 
science of the law when I say the 
practice should be condemned. 

Today fear eats away at the hearts 
of men until even old neighbors 
suspect one another. Alarms are 
sounded, anxieties are traded upon 
until a community does not know 
what to believe or whom to trust. 
There is, of course, a real basis for a 
feeling of insecurity in the world 
today. A sense of uneasiness pervades 
every European country, every Asian 
village I have visited. And that inse- 
curity is present in this country too. 
The threat to the independence of 
nations as the result of Soviet im- 
perialism is real and imminent. But 
responsible people in dealing with 
our domestic problems do not trade 
on that fear. They realize that the 
greatest peril to a people would come 
should the administrative agencies, 
the bureaucrats, the courts, the 
judges and the procedure under 
which government operates ever be- 
come mere creatures of the popular 
will. Then hysteria and passion take 
over. 

Those trained in the law know 
that we need not give up due process 
of law in order to save ourselves from 
internal dangers, any more than we 
need submit prisoners to the rack or 
to other forms of torture in order to 
solve crimes. We have the means and 
the ability to protect ourselves by 
fair standards of procedure. There is 
despair only when we turn to totali- 
tarian techniques to defeat totalitari- 
an forces. 


Institutions do not arise full 
grown. They are built gradually 
through the practices and attitudes of 
men. The evolution of the House of 
Commons in England is the product 
of a long succession of claims against 
the King, some acquired tentatively, 
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then rejected, only to be reacquired. 
Eventually, the way of doing things 
by and before the House of Com- 
mons acquired the force of law. A 
long series of incidents and expedi- 
ents in a frequently recurring pattern 
over a period of eight centuries re- 
sulted in a permanent institution. 

Administrative law and practice, 
the manner of criminal and civil 
trials, the jury system, the conduct 
of prosecutors, the relation of the 
press to trials, the decorum of the 
judges and the atmosphere of the 
courtrooms—these too are products 
of experience. Our finest legal tradi- 
tions are indeed the product of the 
rejection of practices giving rise to 
abuse and the repetition of proce- 
dures found to be congenial with jus- 
tice. Those of us who are custodians 
of the law, sworn to uphold constitu- 
tional traditions in our daily work, 
have a special responsibility. We 
have the duty to see to it that the re- 
curring episodes and expedients by 
which dominant influences exploit 
mistrust and intolerance do not be- 
come the accepted pattern. 

The press will commonly reflect 
(or even try to create) the view that 
the end justifies the means. Those of 
us dedicated to the law must stand 
before those gales. Calm, dispassion- 
ate and disinterested judgment is of 
course the first requirement. But this 
can be had only in an atmosphere of 
decorum and under rules of proce- 
dure that keep every trace of the mob 
from the courtroom and reflect an 
innate respect for the rights of man. 
As Mr. Justice Brandeis once wrote, 
“insistence upon procedural regu- 
larity” has been a powerful influence 
in the development of our liberty. 

The eclipse of Spanish learning 
and literature after the sixteenth 
century was doubtless due to the In- 
quisition and the vast schemes of 
censorship that followed in its wake. 
America does not stand in risk of 
any such eclipse. But we do need 
desperately to become associated, the 
world around, with ideas of freedom 
if we are to win the battle for men’s 
hearts. 

America, seen from abroad, seems 


alarmed, confused and _ intolerant. 
The reasons are manifold. One \m- 
portant cause is a growing tendericy 
in the interests of security to tike 
short cuts, to disregard the rights of 
the individual, to sponsor the cause 
of intolerance and to adopt more 
and more the tactics of the world 
forces we oppose. These practices 
and attitudes may go unnoticed here, 
but they make headlines in Asia. 
They are a powerful Voice of Amer- 
ica, more powerful indeed than any 
program we can produce for radio 
broadcast. They have helped lose for 
America the commanding position of 
moral leadership which we had at the 
end of World War II. 

Last year I visited Burma, torn by 
civil war for the last five years. For 
three years beginning in 1948 (when 
Burma received her independence) 
the Communists actually held nearly 
half of the provinces and adminis- 
tered the provincial governments. 
That condition has greatly changed 
and the central government is now 
in control of most of the nation. I 
visited courts and talked with law- 
yers and judges both north and 
south. The writ of habeas corpus was 
flourishing and respected. ‘Trials 
were conducted with dignity and 
decorum. A much higher standard 
governs the admission of confessions 
in criminal trials in Burma than in 
any court in the United States. 

I saw Malaya under siege. Up in 
central Malaya at Ipoh, the capital 
of Perak, I saw criminal trials. The 
accused were desperate guerrillas 
dedicated to the Communist cause. 
Yet the court assigned each one a 
lawyer for his defense. The Bar of 
Ipoh—some thirty in number—was 
doing valiant work. Lawyers were as- 
signed in retation and their defenses 
did credit to the highest traditions of 
the Bar. The courtrooms at Ipoh 
were quiet, majestic places, ruled 
over by stern but fair-minded judges. 
This was in the heart of jungle land 
where armed Communists worked 
night and day in guerrilla warfare to 
destroy the government. But there 
was no hysteria, no atmosphere of 
passion, no photographers, no pr¢s- 
sure on the press demanding convic 
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tions. And the prosecutor was a quiet, 
fearless man of dignity. 

Those experiences brought, of 
course, a swelling pride in my heart 
at the glories of due process trans- 
planted by the British in Asia. But 
what I saw has greater significance. 
Burma is winning her battle for 
Burmese hearts and minds, and Ma- 
laya is turning the tide against Com- 
munism by the use of more than mil- 
itary tactics. Due process, as well as 


bullets, helps win those wars against 
Communism. 

A procedure that respects the dig- 
nity and worth of the individual and 
that gives him full justice in his re- 
lations with his government com- 
mands men’s loyalties even against 
the Communist forces that masquer- 
ade behind slogans of brotherhood 
and equality. Respect for that pro- 
cedure in this country will help keep 
us true to the ideals of freedom and 


A Crusade for the Bar 


tolerance which up to the end of 
World War II made America fore- 
most in the hearts of people the 
world over. 

That is the crusade I commend to 
the Bar. The stakes are important, 
for the freedoms that are involved in 
the present world conflict are in final 
analysis mostly summed up in the 
concept of due process as we have 
come to know it. 


Highlights of the Diamond Jubilee Meeting: 


Boston, Massachusetts, August 23-28, 1953 


® Some of the finest chapters of 
American history were written in 
Boston. Another was added last Au- 
gust—as least as far as the lawyers 
of America are concerned. The 
events of the Diamond Jubilee Meet- 
ing may not have been as dramatic as 
the famous Tea Party or the two 
lanterns in the Old North Church 
that spurred Paul Revere on his fa- 
mous ride, but John Adams, who was 
a Boston lawyer, would have under- 
stood the significance of the gather- 
ing of his brethren at the Bar in his 
city. 

And John Adams would have been 
proud. He too lived in times of 
world revolution, when the rabble- 
rousers and the hotheads cried out 
for drastic deeds, and the mob was 
impatient of the restraints of law 
and order. John Adams, who obeyed 
his oath and defended men he had 
no reason to like after the Boston 
Massacre when many were crying 
lor their heads, would have been 
proud of the way his twentieth-cen- 
tury successors went about their 
Wo'k, in the spirit of the theme of 
the Meeting, “Liberty Under Law”, 
in « time that is as troubled and 
un crtain as his own. 

ore than one of the 4316 lawyers 
Who gathered in Boston must have 
dreamed at least once that the ghost 


of John Adams might still be walk- 
ing in Boston’s narrow, crowded 
streets. Certainly the meetings in 
Faneuil Hall, with its dignified, 
staid eighteenth-century atmosphere, 
had his blessing. And the meetings 
in John Hancock Hall, with its hand- 
some modern simplicity, two blocks 
from the Statler, were held in the 
same spirit of democracy that char- 
acterized the old town meetings in 
Faneuil Hall, which played such an 
important role in American history 
that it has come to be known as the 
Cradle of Liberty. 

The American Bar Association is 
a large organization—its member- 
ship reached 50,000 before the An- 
nual Meeting convened—and only 
a few of the many meetings could be 
held in Fanueil Hall or John Han- 
cock Hall, but the same attitude pre- 
vailed everywhere: in the Hotel Stat- 
ler where the House of Delegates 
met, in the smaller suites where the 
Committees worked and argued over 
their reports, in the dozens of rooms 
throughout downtown Boston where 
the Sections gathered to transact 
their business. 

The registered attendance of 4316 
was a new record for any Annual 
Meeting. A full and varied program, 
highlighted by speeches of two Cab- 
inet officers and the Lord High 


Chancellor of Great Britain, main- 
tained the interest of the record 
number of members and their fam- 
ilies attending the meeting. The 
House of Delegates held five sessions 
during the week, transacted much 
important business and declared the 
Association’s policy and standing on 
a number of important issues. The 
five sessions of the Assembly heard 
important addresses of the promi- 
nent guests and engaged in one of 
the most interesting sessions on 
Thursday afternoon when resolu- 
tions were adopted. 

Historic Boston threw wide the 
doors of hospitality. Nothing was 
left undone by the host bar associ- 
ations in their combined efforts to 
provide comfort and entertainment 
for their guests. Besides providing a 
delightful book of essays about Bos- 
ton to all on the advance registration 
list, the host associations presented a 
special concert of the Boston Sym- 
phony Orchestra on Sunday night, 
August 23, a specially written drama 
“Liberty Under Law”, and a score 
of other events, including a fashion 
show and a buffet luncheon for the 
ladies and tours of the historic sights 
of Boston and near-by New England. 

As to policy, the Association’s 
strong support of the principle of 
the Bricker Amendment received an- 
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other endorsement from the House 
of Delegates. The Section of Inter- 
national and Comparative Law 
brought to the House a recommen- 
dation that the Association amend 
its stand so as to oppose the proposed 
constitutional amendment, which 
would curtail the power of the Pres- 
ident to make treaties and executive 
agreements by providing that no 
treaty shall become the internal law 
of the land in the absence of imple- 
menting legislation and “by spelling 
out the principle that Congress has 
the power to regulate executive 
agreements. Twice before, at the 
1952 Annual Meeting at San Fran- 
cisco and at the 1953 Mid-Year Meet- 
ing in Chicago, the House had 
adopted a resolution approving of 
a change in the Constitution closely 
resembling the Bricker Amendment. 
After an extended debate on Thurs- 
day morning, the House voted 117 to 
33 against the Section’s resolution. 

Meanwhile, more controversy was 
developing around the Association's 
position on the Bricker Amendment 
in the Assembly. A group of young 
Boston lawyers, led by Endicott Pea- 
body, introduced a resolution in the 
Assembly on Monday morning, Au- 
gust 24, calling for a six-months’ de- 
bate of the issue in the pages of the 
JouRNAL, to be followed by a refer- 
endum of the entire Association 
membership to be completed by 
March 30, 1954. The Assembly’s Res- 
olutions Committee recommended 
that the resolution be not adopted, 
but when it came before the Assem- 
bly on Thursday afternoon, a fight 
for its adoption developed. Finally, 
after some parliamentary maneuvers, 
a substitute resolution was proposed 
which deferred the referendum ‘“un- 
til such time as the Board of Gover- 
nors or the House of Delegates deem 
that such a referendum [should] be 
taken”. This was adopted by a vote 
of 252 to 175. 

A second resolution that stirred up 
considerable interest was one calling 
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for the elimination of all reference to 
race or color on the Association’s 
membership application. When it 
was pointed out on the floor that this 
matter, under the Association’s Con- 
stitution, belongs to the Board of 
Governors, the sponsor of the reso- 
lution, Howard §. Whiteside, of 
Massachusetts, accepted a ruling of 
the chair that the Resolution was ad- 
visory only, and with that under- 
standing, it was adopted. 

Secretary of State John Foster Dul- 
les, speaking before the Assembly on 
Wednesday afternoon, reiterated his 
strong position against the Bricker 
Amendment. Mr. Dulles said that the 
amendment, except for Section I, to 
which both he and President Eisen- 
hower have assented, “would have a 
calamitous effect upon the interna- 
tional position and prospects of the 
United States”. Another portion of 
the Secretary’s address dealt with 
the United Nations, Mr. Dulles indi- 
cating that the United States may 
favor the elimination of the veto 
power in the Security Council when 
the U. N. Charter comes up for re- 
vision in 1955. 

Another Cabinet officer, Attorney 
General Herbert Brownell, Jr., was 
the principal speaker at the Thurs- 
day afternoon session of the Assem- 
bly. He took this occasion to an- 
nounce that he had served notice on 
the National Lawyers’ Guild to show 
cause why it should not be declared 
a subversive organization and placed 
on the Attorney General’s list. Mr. 
Brownell declared that “‘at least since 
1946 the leadership of the Guild has 
been in the hands of card-carrying 
Communists and prominent fellow- 
travelers”, and that the Guild has 
since that time followed the Com- 
munist Party line on all major is- 
sues “excepting only those so no- 
torious that their espousal would too 
clearly demonstrate the Communist 
control”. 

Other major policy decisions by 
the House of Delegates included 





adoption of a resolution offered ‘:y 
the Special Committee on Individy 1] 
Rights as Affected by National 
curity which reaffirmed bar associa- 
tion support to any lawyer unjustly 
subjected to criticism or attack {o1 
representing an unpopular client 
and called upon American lawyers to 
oppose efforts to restrict the “free- 
dom to read”. 

The House of Delegates also re. 
jected a proposed change in Canon 
46 which would have permitted law- 
yers to list their names under the 
heading “Patent Attorneys” in tele- 
phone books and city directories. 

The climax of any Annual Meet- 
ing is the Annual Dinner, held this 
year in the Imperial Ballroom of 
the Hotel Statler, on ‘Thursday eve- 
ning, August 27. Tickets to the din- 
ner were sold cut weeks in advance, 
and latecomers were given seats in 
the Georgian Room, where loud- 
speakers enabled them to hear the 
proceedings in the ballroom. 

Frank E. Holman, of Seattle, 
Washington, was presented with the 
American Bar Association Medal, the 
highest honor within the gift of the 
Association, for his work in rousing 
the country to the dangers of inter- 
national treaties which may infringe 
upon freedoms guaranteed by the 
Bill of Rights. Mr. Holman, who was 
President of the Association in 1948- 
1949, was the nineteenth winner ol 
the coveted gold medal which is be- 
stowed only upon the greatest leaders 
of the American Bar. 

The speaker of the evening was the 
Right Honorable Lord Simonds, 
the Lord High Chancellor of Great 
Britain, who spoke on the subject 
“Liberty Within the Law”, a stirring 
reminder of the obligations of law- 
yers and judges to preserve the rights 
of the individual citizen by due proc- 
ess of law, which the Lord High 
Chancellor declared to be the com- 
mon tradition of the lawyers of Great 
Britain and America. 
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Instructions and Argument to the Jury: 


The Defense Point of View 


By Welcome D. Pierson + of the Oklahoma Bar (Oklahoma City) 


= ‘It would be most presumptuous” Mr. Pierson declares, ‘‘for an Oklahoma lawyer to 


attempt to tell experienced lawyers from other states ‘how to argue a lawsuit to a 


jury’. Without being presumptuous, Mr. Pierson comes as close telling how to 


argue a lawsuit as possible in an article of limited length. Lawyers, experienced 


and otherwise, will read with profit and amusement Mr. Pierson's comments on 


a subject that is always new, since jury argument is as varied as the juries themselves, 


and juries are as different as the human beings who sit on them. 





" Many years ago a writer penned 
these words, “A jury is the mirror of 
public opinion—may it not throw 
back a distorted image.’’ Sorrowfully 
I might say that in my experience 
juries in several instances have 
thrown back distorted images—im- 
ages, which, like Banquo’s ghost in 
Shakespeare’s immortal tragedy, still 
haunt me in my dreams. 

Some years ago a committee on 
American citizenship offered a prize 
to the writer of the best essay on the 
subject “The Responsibility of the 
Citizen as a Juror”. One of the gems 
it contained is the words of the lay- 
man speaking as follows: 

I must never assent to a verdict 
which violates the instructions of the 
court, or which finds as a fact that 


which, under the evidence and in my 
conscience, I believe to be untrue. 


1w well we of the defense would 
like to have that type of citizen on 
our ‘uries! 


li. structions to the jury are of two 
types: oral and written. In either 
ever. the duties of the trial attorney 


are practically the same. Instructions 
should be prepared in advance, cov- 
ering each legal question involved in 
the case. I follow the practice of 
having each instruction typed on a 
separate sheet of letter-size paper so 
that as the trial of the case proceeds 
the requested instructions can be re- 
arranged, other instructions added 
and possibly some omitted. After the 
introduction of the evidence is com- 
pleted these various sheets can be 
assembled, bradded together and de- 
livered to the trial court. 

Some years ago I was waiting my 
turn on the trial docket in a court 
down in what we lawyers designate 
as “Little Dixie”, a tier of counties 
along the southern boundary of the 
state. The case ahead of mine on the 
trial docket was a complicated one, 
involving intricate questions of law. 
The trial judge was one of the old 
school of unconventional judges. He 
insisted on instructing the jury oral- 
ly. He made a point of asking counsel 
in the presence of the jury if they 
would agree to oral instructions. As 


the evidence in the case on trial was 
concluded, the trial judge, without 
excusing the jury, asked counsel if 
they would agree to oral instructions. 
The attorneys on both sides agreed. 
The trial judge asked counsel if they 
had any requested instructions. The 
attorney for the plaintiff had pre- 
pared his case. He was ready. He 
handed the judge a complete set of 
instructions including a synopsis of 
the pleadings. Defense counsel of- 
fered no suggested instructions. The 
trial judge thumbed through the 
ream of material which counsel for 
the plaintiff had submitted. He then 
wheeled around in his chair, faced 
the jury, and began reading. He read 
word by word the instructions pre- 
pared by counsel for the plaintiff. 
After he had completed this task he 
turned and asked counsel if there 
were any additional instructions 
they desired submitted. Timidly, 
counsel for the defense arose and 
said, “Judge, will you tell the jury in 
just plain words under what circum- 
stances they can return a verdict for 
my client.” He lost his case and the 
case was later affirmed by the Su- 
preme Court. 

I have often pondered over the 
language used by that “Little Dixie” 
lawyer—“just plain words”. Just 
plain words—that’s the idea. Fre- 
quently instructions to the jury are 
not written in just plain words. 
Much of the fault of bad jury ver- 
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Instructions and Argument to the Jury 


dicts has been because judges have 
been unable to make “crystal clear” 
to the jury the proper application 
of simply stated rules to particular 
facts. Jurors are not “bookish” men, 
nor greatly experienced in absorbing 
the meaning of complicated lan- 
guage, especially when expressed in 
unfamiliar words typical of most 
jury instructions. (Judge Oscar S. 
Caplan, Standardized Jury Instruc- 
tions). . 

I have checked over a number of 
instructions submitted by judges in 
cases which I have tried. It is aston- 
ishing the number of instances where 
words are used which are perfectly 
correct but probably not understood 
by the average citizen on a trial jury. 

About twenty-five years ago I tried 
a case in the small inland town of 
Alton, Missouri, located in the “Har- 
old Bell Wright” country. The court- 
house was typical of courthouses of 
that district, with the big round 
stove fueled with pine logs where 
you roasted on one side and froze on 
the other. The case involved largely 
questions of law and I did not feel 
that I had any chance of winning 
the case unless the court decided it 
on the legal questions involved. In 
any event a jury was empaneled. It 
was composed of typical Missouri 
“hillbillies”. The case involved re- 
strictive covenants in deeds which 
required the approval of the Secre- 
tary of the Interior of the United 
States for their validity. In making 
my statement to the jury I referred 
to the fact that it was necessary for 
these documents to be approved by 
the Secretary of the Interior of the 
United States. I then explained to 
the jury that the Secretary of the In- 
terior of the United States lived in 
the City of Washington, the capital 
city of the nation, and it was neces- 
sary for him to approve these docu- 
ments just as in some instances it was 
necessary for the county commis- 
sioner to approve a claim which one 
of the jurors might file for doing 
road work on country roads. When 
I sat down at the counsel table, the 
probate attorney for the Osage Tribe 
of Indians turned and said, “I am 
glad you told the jury who the Secre- 
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tary of the Interior was. There is 
not a man on the jury who would 
know if you had not told him.” This 
is no reflection on the members of 
the jury panel in that Missouri case, 
but in talking to juries lawyers 
should realize that they do not un- 
derstand technical legal words. I be- 
lieve one of the criticisms which can 
be properly lodged at jury instruc- 
tions generally is that they are 
couched in legal language and do 
not contain ordinary, plain down-to- 
earth English. 

If requested instructions are pre- 
pared in advance of the trial they 
can be used most effectively in the 
voir dire questioning of prospective 
jurors. One can frame a question to 
be propounded to a number of the 
prospective jurors which encompasses 
an instruction favorable to your 
cause which the trial judge will al- 
most certainly submit to the jury. In 
a conversational tone of voice, a 
number of the prospective jurors can 
be asked if they will follow that in- 
struction if the trial judge submits it 
to them. Naturally the prospective 
juror will reply in the affirmative. Af- 
ter an affirmative answer is received, 
I like to follow with the question, “I 
know I can depend on your doing 
that, can’t I?” Invariably the pro- 
spective juror will come back with 
the answer of “Yes”. This goes a long 
way toward establishing a friendly re- 
lationship with that particular juror. 
To a large extent his thinking has 
been anchored to your thinking. 

I have found in numerous in- 
stances that the members of the jury 
panel take their answers to this ques- 
tion most seriously. During their de- 
liberations, they remember that they 
have given a solemn promise that 
they can be depended upon. 

I believe in referring to the most 
important instructions in outlining 
my theory of defense in the opening 
statement, also in commenting upon 
the instructions on every favorable 
occasion. When the judge finally 
reads the instructions to the jury you 
may be gratified to see a number of 
the jurors look at you with a know- 
ing look as much as to say, “Well, 


old boy, you knew what you were 
doing.” 

It would be most presumptuous 
for an Oklahoma lawyer to attempt 
to tell experienced lawyers from 
other states “how to argue a lawsuit 
to a jury”. 

No lawyer can tell another lawyer 
how to argue his case, even if he is 
familiar with all of the facts and cir- 
cumstances. There are many factors 
involved in the argument of any case 
to the jury. Quite frequently the type 
and character of the argument is de- 
termined by the locale or jurisdiction 
of the court in which the lawsuit is 
being tried. Down in Oklahoma we 
have some counties which we defense 
attorneys would just as soon deed 
back to the Indians. I do not believe 
that one should attempt to talk down 
to a jury, but certainly an argument 
to a jury composed of farmers or 
ranchers is organized on a different 
basis from the type of argument one 
would make to a jury in the federal 
court made up almost entirely of 
business executives. 

Another factor which enters into 
all jury arguments is the personality 
and ability of your opponent. I as- 
sume that in your states the situation 
is the same as prevails in Oklahoma. 
The major portion of the damage 
suit business generally finds its way 
into the hands of a comparatively 
few skilled damage suit lawyers. 
From experience you learn their tac- 
tics and they learn yours and through 
it the nature of your arguments must 
be gauged accordingly. 

There is a lawyer in Oklahoma 
who, during the argument of cases 
involving injuries to the head, al- 
ways takes out his watch. He talks 
to the jury about the watch and says 
that he can smash it, then take it to 
a jeweler and have it repaired and it 
will be as good as new—not so with 
the human brain. A blow on the 
head will damage the brain beyond 
repair. He attempts to convince the 
jury that a man who has received a 
bump on his head no more serious 
than a football player receives many 
times in any football game will be a 
crazy idiot the balance of his life. 
This is a very effective argument 
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from the standpoint of the plaintiff. 
The only way you can beat that law- 
yer is to tell the story first and give 


him credit for it. He will tell it again 


but it is not so effective. 

Types of argument have changed 
entirely within our own period of 
time as trial attorneys. Those of you 
who live in rural communities can 
well remember that in the early days, 
court day in a rural county seat 
was an important event. “Gone from 
the bar are those colorful lawyers 
whose wit, oratory and all-around 
showmanship drew people from 
miles around to hear them and see 
them cross swords in some famous 
trial.” (“The Unconventional 
Judge” by Thomas J. Knight, Ken- 
tucky Bar Association Journal, De- 
cember, 1938). 

Many of these suggestions are well 
known to experienced lawyers. ‘They 
are random convictions picked up in 
trial experience. One of the con- 
victions is to “be yourself”. Don’t 
try to imitate another lawyer. If 
you have a gift for wrath and the 
case lends itself to indignation, let 
go; though I believe it is better to 
keep one’s powder dry and be calm. 
If you are naturally quiet and re- 
served and can talk best man-to-man 
in a conversational tone, don’t take 
the pose of something else. Don’t try 
to be mean. If you speak slowly and 
deliberately in your ordinary conver- 
sation, speak slowly and deliberately 
to the jury in your argument. Make 
the best of your own personality 
without attempting to imitate some- 
one else. 

I have already discussed the value 
of using the instructions in the argu- 
ment to the jury. If you are in a 
jurisdiction where the court instructs 
the jury before the argument is made, 
the instructions can be effectively 
use! in the argument, telling the 
jury that the court is talking to them 
and not to you. Photographs, dia- 
granis and exhibits can be used 
effectively in making a jury argu- 
ment. The jury can see these exhibits. 
They can take them to the jury room 
with them if they are interested. 


An Outline of the Argument 

Is Useful to Lawyer 

I have found it best to make an out- 
line of the argument. The trial of the 
average damage suit requires several 
days. There are many recesses. ‘There 
is generally a break between the time 
the evidence is closed and the argu- 
ment commences. Quite. frequently 
the introduction of evidence is com- 
pleted on one day and the court 
adjourns to the next day for the 
argument. I use this time to out- 
line my argument. A lawyer friend 
of mine, who is a successful trial 
attorney, tells me that the night 
before the argument is the time to 
put your feet upon a desk, get a bot- 
tle of Bourbon whisky and visit with 
friends, forgetting about the lawsuit 
entirely. Here again you have a 
choice of methods. I find it best to 
spend my time outlining what I am 
going to tell the jury the next day. 

I believe that in the argument to 
the jury the evidence should be sum- 
marized, but I do not like the sing- 
song method whereby counsel says, 
“The first witness said this, the 
second witness said that”, and so on 
and so on, ad infinitum. 

The jury has heard the evidence, 
and if you attempt to discuss it in 
detail you may misquote it and they 
will hold this against you. You can 
protect yourself by telling the jury 
that, if you misquoted any of the 
evidence and your statement is not in 
accord with their recollection, they 
should accept their own recollection 
since it is probably better than yours. 

Touch lightly on the evidence that 
is against you, but discuss it so your 
opponent cannot charge you with a 
deliberate attempt to distort the 
evidence. Hammer away on the evi- 
dence in your favor. Even if you have 
only one witness and your opponent 
has ten, make that one witness the 
Hamlet of the lawsuit. If the testi- 
mony of a witness is particularly 
important I have found it beneficial 
to have the court reporter transcribe 
his most important statements. Dur- 
ing the argument to the jury, read 
this testimony to the jury, saying 
“Here is the official record of what 
this witness said word by word. I 


Instructions and Argument to the Jury 





Welcome D. Pierson has practiced in 


Oklahoma since his graduation from the 
University of Oklahoma Law School in 
1922. He has been active in the work of 
the Section of Insurance Law for many 
years, and is at present the Secretary of 
the Section. He is the author of several 
articles on legal subjects. 





thought it important enough to have 
this transcript made so that I can 
read it to you.” The slow, deliberate 
reading of these questions and 
answers is often more effective than 
your own recollection which the ju- 
rors may believe to be faulty. (Trial 
and Preparation of a Lawsuit, by 
Sydny C. Schweitzer.) 

In recent years damage suit law- 
yers have banded together and have 
made great strides in their own self- 
improvement. Quite frequently at 
the trial of important tort actions 
the lawyer representing the plaintiff 
will produce charts, skeletons, dia- 
grams and blackboards. They offer 
the testimony of a life insurance ac- 
tuary for the purpose of establish- 
ing the measure of damages in the 
trial of death actions or actions in- 
volving permanent disability. The 
age of the deceased or injured party 
and his monthly earning capacity 
are first established. The actuary 
then testifies as to the cash deposit 
in form of annuity required to take 
the place of the earnings of the 
injured party or the deceased from 
the time of his death to the age of 65. 
Damage suit lawyers very graciously 
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stop at the age of 65 and advise both 
the court and the jury that at the age 
of 65 workmen are expected to retire 
and live on their Social Security 
benefits. The actuary generally com- 
mences by testifying as to the amount 
required in an annuity deposit to 
assure a monthly income of $1 per 
month until the age of 65 is reached. 
This is followed by testimony show- 
ing the cash deposit required to as- 
sure a monthly income of $10, $100, 
$200, $500, etc. Various rates of in- 
terest are used in establishing the 
figures, starting with an interest rate 
of 2 per cent and increasing the rates 
at degrees of 14 per cent until a rate 
of 314 per cent is reached. Counsel 
for the plaintiff use many different 
monthly incomes and different inter- 
est rates so as to fix large sums of 
money in the minds of the jury. As 
the actuary testifies, he writes the 
figures on a large blackboard, or the 
attorney for the plaintiff writes the 
figures on the blackboard as the 
actuary testifies. The psychological 
impression on the jury is tremendous. 
They sit in the jury box and observe 
the exhibit as it is being created. 
When the exhibit is completed there 
will be astronomical sums on the 
blackboard. If the injured plaintiff 
or the deceased is a young man with 
a high earning capacity, the figures 
on the board will easily establish 
that, to restore his earning capacity 
to his family, an annuity of $100,000, 
$200,000, or $300,000 is required. I 
am sure that all of you are familiar 
with this type of evidence. After the 
figures are written on the black- 
board, the blackboard remains on 
display in front of the jury where 
they can observe the figures through- 
out the balance of the trial. During 
the argument to the jury, the attor- 
ney for the plaintiff refers to the 
figures and then simply tells the jury 
that he wants them, to be an adding 
machine and add up the amount to 
which the plaintiff is entitled. One 
effective answer to this type of argu- 
ment is for the defense attorney, in 
his answering argument, to tell the 
jury that he does not want them to 
be adding machines or mechanical 
devices, but wants them to be human 
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beings and use their reasoning 
faculties. In addition to the black- 
board containing the actuarial 
figures, damage suit lawyers generally 
use several other blackboards on 
which they jot down the main points 
of evidence, which they contend es- 
tablish negligence on the part of the 
defendant. These exhibits are also 
permitted to remain on display in 
front of the jury. 

The most effective way I know to 
counteract this type of evidence is 
to wait patiently until the attorney 
for the plaintiff has completed his 
opening argument, and then use a 
little intestinal fortitude. The de- 
fense attorney can simply walk up to 
the blackboard, which has the large 
sums of money written on it, calmly 
pick up an eraser and erase the 
figures. He can then tell the jury that 
he is going to write on the black- 
board the sum of money that the 
plaintiff is actually entitled to re- 
cover. He picks up a piece of chalk 
and calmly writes a big round zero 
on the blackboard, explaining to the 
jury that the plaintiff is entitled to 
recover nothing because the evi- 
dence conclusively establishes that 
there is no negligence on the part of 
defendant. After plaintiff's fine ex- 
hibit has been mutilated, defense 
counsel can pass to other blackboards, 
apply the eraser again and remove 
the items of evidence that were 
jotted down by the attorney for the 
plaintiff. He can pick up a piece of 
chalk and jot down the bits of evi- 
dence that he considers to be con- 
clusive in establishing that the de- 
fendant was free from negligence. He 
can then explain to the jury the 
reason he wrote down a big zero on 
the first blackboard was because the 
evidence summarized on the other 
blackboards_ definitely establishes 
that there is no liability on the part 
of the defendant. 

Trial tactics of this type generally 
create a mild commotion in the 
courtroom. The attorney represent- 
ing the plaintiff will squeal like a 
stuck hog but there is nothing he can 
do about it. He wrote his version of 
the trial on the blackboard and the 
defense attorney is entitled to write 


his. Quite frequently the attorey 
for the plaintiff in his final argument 
will attempt to reconstruct the 
figures or rewrite his points of evi- 
dence on the _ blackboard. 
attempts to do this he is consuming 
valuable time. In any event, he has 
been thrown off his stride and the 
smooth-running machine he has 
attempted to establish has been dis- 
rupted. 

Good damage-suit attorneys are 
very adroit and shrewd. After a 
few incidents of the type I have just 
described, they pivot and change 
their method of presenting the same 
dramatic show in the courtroom. In 
the trial of recent cases I have ob- 
served that the counsel for the plain- 
tiff have had the actuarial figures 
painted on a large cardboard and 
placed on an easel in front of the 
jury. I rather expect, before the tides 
of time remove me from the arena, 
to walk into a courtroom some day 
and find that one of these damage 
suit lawyers has painted the figures 
on the cardboard with luminous 
paint. Another countermove which 
attorneys for the plaintiff are now 
using is to bring their own black- 
boards to the courthouse. If the 
attorney brings his own blackboards 
and writes the figures down on his 
own blackboards and his jury speech 
on his own blackboards, there is 
another approach. Courteously and 
calmly, and in the presence of the 
jury, the defense attorney can ask his 
opponent if he can borrow his black- 
boards for the purpose of making a 
demonstration. The attorney for the 
plaintiff is placed in a rather bad 
dilemma. If he refuses, the jury may 
secure the impression that he is un- 
fair. If he agrees, he loses one act ol 
his show. 

As an alternative method, defense 
counsel may bring their own black- 
boards to court. They can write 
their own figures on the blackboards, 
take the blackboards of the plaintiff 
down from the easels and place thei! 
own blackboards on display in front 
of the jury. Of course, counsel for 
the plaintiff will remove your black- 
boards and you will remove his, and 

(Continued on page °42) 
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A Revolution in Reverse: 


Some Truths About Chinese Communism 


by Robert T. Bryan, Jr. + of the Bars of North Carolina and the District of Columbia 


® Perhaps no one in the United States is better qualified to write on the subject of 


Communism in China than Mr. Bryan. Born in Shanghai of American missionary par- 


ents, he has spent most of his life in the Far East. He was Municipal Advocate and 
Legal Adviser to the Shanghai Municipal Council from 1928 to the outbreak of World 
War Il. Interned by the Japanese during the war, he returned in 1946 to the practice 


of law in Shanghai, only to be arrested and interned again by the Chinese Commu- 


nists on a charge of being a spy, the Red's standard accusation against Americans in 


foreign countries behind the Iron Curtain. Mr. Bryan was released in 1952 and re- 


turned to his native country. A full account of his experiences in the hands of his Com- 


munist captors was published in the Saturday Evening Post in its issues of January 17, 


24,31 and February 7, 1953. 





"In order to understand Chinese 
Communism one must consider and 
bear in mind certain endemic and 
innate characteristics of the Chinese 
people. 

First, four fifths of the Chinese 
people are abjectly poor, illiterate 
and live in conditions of filth to 
which Americans would not submit 
their cattle. They manage a bare 
subsistence by assiduously cultivating 
sma'! plots of land, live in mud and 


banoo huts, eat grain and vege- 
tabl’s with very little meat, wear 
cott-n clothes and straw sandals, 
bath: only in the summer and en- 


dur. untold privations and_ hard- 
ship In other words, the conditions 


und » which the majority of the 
Chi: “se people live beggar belief to 
aver xe Americans who do not ap- 
a te the bounteous living which 
the. 


njoy. 
Second, Chinese society has always 


been divided into two main classes, 
the peasants and the upper class. 
The men of learning, wealth and 
power have always been in the mi- 
nority. These men often have been 
unscrupulous and have used the 
powerless peasants as an escalator 
upon which to climb to power. 
Third, the importance which the 
Chinese people place upon ideology 
in which they have been rigorously 
drilled and trained for more than 
two thousand years, first by the Con- 
fucianists, then by the Nation- 
alists and finally by the Communists, 
who mouth the clichés of Marx, 
Engels, Lenin, Stalin and Mao. The 
ancient and modern despots of China 
have used these doctrines to control 


the upper classes who in turn govern 
the ignorant masses. 

And fourth, the Chinese have al- 
ways been a warlike and cruel peo- 
ple. They have engaged in interne- 





cine and external warfare since the 
dawn of history and have inflicted 
upon their prisoners untold misery 
and atrocities. The atrocity stories 
coming out of Korea are but old 
stories with a modern setting and 
only repetitions of cruelties commit- 
ted by ancient tyrants. 

In this atmosphere, ancient, bar- 
baric, totalitarian and_ godless, 
Chinese imperialism flourished and 
prospered for many _ centuries. 
Chinese history, therefore, lends 
color and flavor to the view that 
Chinese Communism is a retrogres- 
sive, not a progressive, economic, 
political and social revolution. It 
is a return to the ancient Chinese im- 
perialism just mentioned. It is a 
change in form but not in substance. 

The Chinese Communists them- 
selves claim that Communism is not 
only endemic to China but that it 
originated in the Celestial Empire 
with the legendary Emperor, Fu Hsi, 
who ruled about 2852 B.C. He is 
said to be the godfather of Chinese 
Communism. It was he who is cred- 
ited with the invention of the mar- 
riage ceremony, musical instruments 
and the Chinese language. All of 
Chinese recorded history following 
this legendary period is the story 
of the rise and fall of dynasties. A 
small minority would rebel, over- 
throw the government and seize the 
reins of power, only to be overthrown 
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by another minority many years 
later. 


The annals of the Chou Dynasty, 
which lasted for almost nine cen- 
turies, make a fascinating tale of 
continuous internecine and external 
warfare, bloodshed, atrocities and 
torture. Ch’in Shih Huang, who 
overthrew the Chou Dynasty, fol- 
lowed the typical Communist line, 
welded China into a nation by the 
sword, forced the Chinese people 
to become slaves and to build the 
Great Wall, which stands as a colos- 
sal monument to this bloody tyrant. 

The great Han Dynasty was 
known as the Age of Romance in 
which secret societies conspired to 
overthrow the government by under- 
ground methods and espionage. The 
Yuan or Mongol Dynasty under the 
leadership of the ruthless and cruel 
Kublai and Genghis Khan not only 
conquered China but also a large 
part of Europe and Russia, where 
they propagated their savage totali- 
tarian and godless ideology until 
they were driven out by Ivan the 
Terrible. These doctrines have now 
been brought back to China where 
they have fallen on fertile ground. 
The great Ming Dynasty was es- 
tablished in true Communist style by 
a secret religious society, headed by 
a beggar Buddhist priest and was in 
turn overthrown by the Manchus, 
or the Ching Dynasty. 

The Manchus ruled China for 
almost three hundred years and left 
behind them a record of conspiring 
secret societies, civil and external 
warfare, barbarism and _ atrocities. 
They made slaves of the Chinese 
people and forced them to wear 
queues, or “pigtails”, to indicate 
they were pigs and subservient to 
the ruling Manchus. During this 
period there were eight major rebel- 
lions, including the great commu- 
nistic Tai Ping Rebellion, which last- 
ed for fifteen years, devastated six- 
teen provinces, destroyed six hun- 
dred cities and cost the lives of at 
least twenty million people. The so- 
called Boxer Rebellion, led by a 
kind of Chinese Ku Klux Klan, was 
another upheaval in which thirty- 
five adult Protestant missionaries, 
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fifty-three children, a number of 
Roman Catholic fathers and thou- 
sands of Chinese Christians were 
cruelly tortured and killed. 

It was this ancient, totalitarian, 
barbaric, godless Chinese imperial- 
ism that made extraterritoriality nec- 
essary in order to protect the lives 
and property of foreign mission- 
aries and merchants in China. Un- 
der this system, paradoxial as it may 
seem, China prospered as she has 
never prospered, before or after, in 
all of her long, dark history. China 
under the international protection of 
the “Open Door Policy” was rapidly 
proceeding toward Christianity, de- 
mocracy and free trade. 


Chiang Government 

Is Best in China's History 

Upon the downfall of the Ching 
Dynasty, a period of chaos and war- 
lordism ensued until the recognition 
of the Nationalist Government in 
1928. The Nationalist Government, 
under the leadership of Chiang Kai- 
shek, in spite of all its faults, is the 
best, most democratic and humane 
government that China has ever had 
in all its long and turbulent history. 
This government proceeded with a 
program designed to place China on 
the same footing with other great 
nations of the world, adopted a 
modern constitution, enacted the 
finest set of legal codes that China 
has ever had and instituted an educa- 
tional program to educate and liber- 
ate the masses. And yet the National- 
ists failed, failed principally because 
the United States and Great Britain 
did not give them sufficient time to 
implement their program. 

Mao and Stalin knew that the 
Nationalists were dependent on the 
law and order maintained because of 
extraterritoriality and the trade of 
the Treaty Ports for 60 per cent of 
their revenue and that the unquali- 
fied relinquishment of extraterri- 
toriality, without proper safeguards, 
would create economic chaos in 
China. They accordingly advocated 
a policy of “down with extraterri- 
toriality and foreign imperialism” 
with devastating effect. On January 
11, 1943, the United States signed, in 
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blind good faith, a treaty which with- 
drew international protection from 
China and left the way open for 
Stalin and Mao to take over. Not 
being satisfied with this withdrawal 
of protection, we capitulated at Yalta 
and returned the teeming Chinese 
masses to the mercies of ancient 
Chinese imperialism from which 
they had been freed by the National- 
ists. 

And now our beloved democracy is 
challenged by this Oriental and Rus- 
sian imperialism, otherwise known as 
Communism. These imperialists are 
using our freedoms to destroy all 
freedoms; by the use of the under- 
ground, espionage, subversion and 
armed force, if necessary, they plan 
to overthrow our Constitution and 
destroy our Government. According 
to their teachings, their plan is a 
long-range one. First they hope to 
take India, then Africa, Europe, 
Great Britain, South America and 
finally, within fifty years, they say, 
the United States of America. 

The members of the American Bar 
Association, as lawyers, are sworn to 
support the Constitution of the 
United States and it seems that com- 
bating the menace of Communism is 
a part of this sacred duty. May we 
have the will, the courage and the 
strength to carry on the fight against 
the threat of Communism and work 
to preserve and maintain the free- 
doms which we now enjoy in this 
great country of ours. 
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Antitrust Laws and Their Interpretation: 





Some Defects and Suggested Changes 


by Benjamin Wham - of the Illinois Bar (Chicago) 


= A growing number of reports and 
studies made or under way point to 
the need for change in the antitrust 
laws and their interpretation. The 
following organizations and groups 
are studying this problem: The 
American Law Institute, at its May, 
1953, Washington meeting, issued a 
memorandum outlining future stud- 
ies. Speakers at the new American 
Bar Association Antitrust Section’s 
1952 and 1953 annual meetings and 
at its 1953 Washington spring meet- 
ing called for both amendment and 
reinterpretation. Secretary of Com- 
merce Charles Sawyer on December 
18, 1952, issued, with his blessing, a 
very helpful report on “Effective 
Competition” prepared by the Busi- 
ness Advisory Council for the Depart- 
ment of Commerce. Fortune maga- 
zine for February, 1953, carried a 
summary of a forthcc ming report 
by the Brookings Institution en- 
titled “Big Business in a Competitive 
Society”. The Judicial Conference 
ort on “Procedure in Antitrust 
and Other Protracted Cases”, is- 
sued September 26, 1951, listed a 
number of time saving methods. For 
some years congressional committees 
have had pending inquiries into the 
ar‘itrust laws. The Attorney Gen- 
€r:| has just appointed a Committee 
representing all shades of opinion 
to study the antitrust laws. 


eed 


Some Patent 

Defects 

For many years after the passage of 
the Sherman Act in 1890, there was 
both in and out of Government a 
feeling of faith in business. However, 
the early faith in business has grad- 
ually changed to distrust. 

For several years Government 
spokesmen have been saying that 
big business has been gobbling up 
little business and there is a progres- 
sive concentration of economic pow- 
er in the hands of a few corporate 
giants that are monopolies and ex- 
ploit the public. These statements 
are easy to rebut. Thus, in 1939 
there were 3,300,000 firms while in 
1948 there were 3,967,000 firms. It is 
also easy to demonstrate that the 
leading corporations compete. Thus, 
of the 100 largest corporations in 
1909, only 53 were among the largest 
in 1919 and only 36 in 1948. Also, 
contrary to Government statements, 
the balance of the United States 
economy measured in sources of na- 
tional income has remained remark- 
ably even throughout the past twenty 
years: Corporation income has con- 
tinued to account for about 50 per 
cent, noncorporate about 30 per cent, 
and Government (salaries paid) 


about 20 per cent. 

Shortly after the adoption of the 
Sherman Act, there grew up what 
was known as the rule of reason in 


its enforcement. No drastic change 
occurred as a result of the addition 
of the Federal Trade Commission 
Act and the Clayton Act in 1914. 
Indeed, these acts seemed to include 
the rule of reason: only “unfair” 
methods of competition were de- 
clared illegal and only price discrim- 
inations, tie-in clauses and the like 
were illegal if they “substantially” 
lessened or injured competition. 

However, the change to distrust of 
business was hastened by the adop- 
tion of the hastily drafted, ill-con- 
sidered Robinson-Patman Act in 
1936 as an amendment to the Clay- 
ton Act. While this Act gives lip- 
service to the rule of reason by such 
phrases as “substantially lessen com- 
petition”, it lays down a new rule 
(contrary to the theory of the Sher- 
man Act which protected “compe- 
tition”) for the protection of “‘indi- 
viduals”, and this Act has recently 
been construed to protect “competi- 
tors” instead of “competition”. Thus, 
businessmen are torn between the 
Sherman Act which requires “hard” 
competition, and the Robinson-Pat- 
man Act which requires “soft” com- 
petition. In addition, there has been 
a rapid growth of the per se illegality 
principle, the logical application of 
which may even be detrimental to 
the public interest. 

The overlapping jurisdiction of 
the Commission and Department of 
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Antitrust laws are vague and un 
certain and yet no satisfactory way is 
provided by the Government to de- 
termine legality in advance with the 
result that business firms are subject 
to the hazards of litigation often pro 


tracted over several years. 


Suggestions for Amendment 
of the Antitrust Laws 


|. Revitalize the Rule of 
and Adopt a Positive Policy of Effec- 
tive Competition. A return to the 


Reason 


rule of reason and the redefinition of 
the word “competition” to mean 
“effective competition’” would em- 
phasize the original objectives of 
antitrust law: promote private enter- 
prise in the public interest; encour- 
age competitors to expand markets 
and to produce more and _ better 


goods at lower prices. 


Antitrust Laws and Their Interpretation 
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There is no desire to handicap labor 


unions in their legitimate sphere 
However, it is pointed out that there 
should be adequate ways to protect 
the public welfare from the disas 
trous effects of a paralyzing nation 
wide strike. 

Proce- 


It has been suggested that 


6. Preventive Conference 
dures. 
much of the litigation could be 
avoided by Preventive Conference 
Procedures such as: 

(1) Conference Section. It is sug- 
gested that a Conference Section be 
created in the Department of Justice 
and in the Federal Trade Commis- 
sion. They would be available to 
advise with businessmen to avoid law 
breaking in the present confused 
condition of the law. 


Rulings. It is 


9 


(2) Authoritative 
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WHAM 





suggested that provision be made for 
authoritative rulings in advance of a 
business or industry undertaking a 
course olf action 

(3) Review Boards. It is suggested 
that review boards composed of per- 
sons with business, engineering and 
economic backgrounds be set up to 
analyze and advise before the com- 
mencement of all major antitrust 
proceedings. The respective Boards 
would report to the Attorney Gener- 
al and Commissioner after presenta 
tion of proposals for new suits by 
their staffs. 

It is suggested, however, that little 
can be accomplished until a new 
spirit of trust and co-operation ex- 
ists; and to effect this change, the 
objectives of effective competition 
must be firmly stated in the statutes 


themselves. 


University of Chicago To Sponsor Tax Conference 


® On October 28, 29 and 30, the University of Chicago will sponsor its Sixth Annual 


Federal Tax Conference. The six sessions of the Conference will be devoted to Tax 


Policy and Prospects; Rulings, Cases, and Tax Accounting; Employer and Employee 


Problems; Purchase and Sale of Corporate Business; Estate Planning; and a Round 


Table on Selected Problems. 


Each session will consist of papers by prominent members of the Tax Bar, followed 


by discussion and questions from the audience. For further information, those interested 


should contact the University of Chicago Law School, Chicago 37, Illinois, or University 


College, the University of Chicago, 19 South LaSalle Street, Chicago 3, Illinois. 
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*" The absence of a reply in this 
JOURNAL to Mr. Robert B. Dresser’s 
two articles favoring the limitation 
of income taxes to 25 per cent by 


constitutional amendment! should 
not be interpreted as a uniform con 
currence among the members of the 
\merican Bar Association. Already 
Dean Erwin Griswold has pointed 
out the inflexibility of such a con 
stitutional restriction upon the tax 
ing power. His views are shared not 
only by professors handicapped by 
the perspective from ivory towers, 
but also by many clear-sighted and 
responsible leaders of the Bar? who 
innot yet believe that the American 
Bar Association fully appreciates the 
practical impact of the amendment 
which it has formally recommended.® 
Che purpose here is not to regurgi- 
tate Dean Griswold’s analysis in the 
\tlantic Monthly of August, 1952. 
i lowever, in a recent debate with Mr. 
Dresser, certain elements of incon 
stency and confusion have ap 
eared: in fact, it may be said that 
Ir. Dresser’s argument rests upon 
ender Reeds‘, regardless of their 
ngressional standing. This discus- 
on, therefore, is intended to clarify 
me of the pivotal issues upon 
hich our Association’s endorsement 


iould turn. 


Are Tax Rates an Appropriate Subject 
of a Constitutional Amendment? 


First of all, as lawyers we face the 
basic question whether tax rates are 
an appropriate subject for constitu 
Now 
lingering doubt has been removed as 


tional amendment. that any 
to the existence of a two-party sys- 
tem, should we not be willing to 
leave the question of taxation to 
Congress and the President? Ex- 
amined objectively, the choice of 
rates appears to be a matter of judg- 
ment and should vary with business 
conditions and the country’s needs. 
My general position is that the tax 
laws are sadly in need of structural 
improvement and that top surtax 
rates might warrant some reduction, 
but why should we resort to such 
an extreme alternative? 

Secondly, the 
Dresser in the JOURNAL appears to 


position of Mr. 
rest upon the premise that taxes 
should be reduced immediately—ir- 
respective of whether the budget is 
in balance. Certainly in the amend- 
ment there is no express provision 
postponing its effective date. And re- 
gardless of any alternative tax (such 
as the sales tax) which may be sug- 
gested, the political facts of life are 
that revenue would undoubtedly be 


reduced below its present level, and 





uur national credit impaired. Dean 


Griswold estimates that there would 


be a loss of 16 billion through a 25 
per cent top limitation, which would 
be over and above the deficit under 
currently 


which we are operating 


The Eisenhower Cabinet has been 
making a genuine effort toward cut 
ting expenditures to meet receipts 
but does not see any possibility of 
balancing the budget this year. The 
\dministration also has expressly 
indicated its Opposition to a consti- 
tutional limitation upon taxes. 
See Eisenhower's message on taxes, 
New York May 21, 1953, 
page 27. It is unhappily apparent 
why Congressmen up _ for 


Times, 


elec- 
tion might take a position favoring 
a tax cut at the expense of a balanced 
budget and thus shift the decision to 
the Executive. It is not understand- 
able how a bar association—which 
unlike Congress should not be re- 
sponsive to pressure groups—can ad- 
deficit 
period of the highest prosperity in 


vocate financing during a 


our history. In fact, if we go back 
twenty years, many of the sponsors 
of this amendment would undoubt- 
edly be found among those who cried 


1. H. J. 323, 82d Cong., Ist Sess. (September 
13, 1951); see also H. J. 103, 83d Cong., Ist Sess 
(1953) 

2. On the basis of the mid-year (1953) meeting 
of the Council of the Tax Section which | attended, 
and personal canvass of members of the Council, 
| venture to say that o preponderance of them 
would oppose the participation by the Association 
in the proposed amendment, and—in ali probability 
—oppose the amendment itself 

3. The form of the Association recommendation 
is set forth at 77 A.B.A. Rep. 578 (1952) 

4. The principal proponent of immediate tax 
reduction in the House is Rep. Daniel Reed (N.Y.) 
and of the constitutional amendment is Rep 
Chauncey Reed [ill.) 
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most loudly that spending and deficit 
financing during the depression were 
toward bank 


driving the nation 


ruptcy. 

Mr. Dresser places reliance on the 
experience of the thirties and the 
conclusion of the Brookings Institute 
at that that a 
of taxes might stimulate an expan- 


time reduction 
sion of capital enterprise as “the only 
means whereby the unemployment 
problem can be solved and the pres 
ent oppressive burden of relief 
lifted5.”’ 


dent Roosevelt's policy of increasing 


Some of us criticize Presi 


surtaxes at the bottom of the depres- 


sion and further agree with the 


Brookings theory favoring tax re 
duction at such times. But if reduc- 
tion at a time of full employment led 
would not 


to increased investment 


the result actually be inflationary 
and undesirable? Regardless of one’s 
views on depression tax and _ fiscal 
policy, the Brookings study upon 
which Mr. Dresser relies points logi 
cally toward the principle that a 
period of prosperity is no time to cut 
our revenue and operate at a deficit. 


shall 
ever be in balance? Probably, in the 


Otherwise when the budget 
event of a recession, additional ex 
penditures should be anticipated to 
invigorate the economy whatever ad- 
ministration is in power. To judge 
by recent statements of Secretary of 
Weeks®, 


works program and corresponding 


Commerce a large public 
deficits are already contemplated to 
meet such a crisis. 

Undoubtedly much of the desire 
for a tax amendment stems from a 
malaise which all of us share: t.e., 


the concern over government ex- 
penditure. Despite our natural con 
cern, it is still sound budget policy, 
adhered to by the President, that the 
first item upon the agenda is to budg 
et expenses, reducing them where 
ever possible, and then to fix the 
amount of revenue which is needed. 
As Secretary of the Treasury Hum 
phrey has pointed out, the difficulty 
is that 70 per cent of it all represents 
defense costs and another 15 per 
cent constitutes inflexible items, such 


as interest. The abiding principle of 
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this Administration, and of any re 
sponsible executive, should be that 
long-term national security and the 
military potential of our allies are 
of greater consequence than imme 
diate money in our pockets after 
taxes. It sounds very well to use the 
shopworn analogy of a household 
indi- 


where the head of the family 


cates there are only X dollars to 
But if the child 


polio, will the budget restrictions 


spend. contracts 
keep the parents from calling the 
doctor? 

Still, it may be asked, “When can 
we expect defense expenditures to 
start declining?” Undoubtedly there 
must be some “fat” in the Defense 
establishment budget, but it cannot 
be identified without civilian con- 
trol down through the Department 
and the three services as well. The 
(Administration has been trying to 
eliminate waste, but any one of us 
who has been in the Armed Services 
can attest that wholesale cuts in the 
defense budget will not fasten upon 
it.7 Rather, divisions and air wings 
and ships will be deactivated and 
our strength endangered. Most of all, 
we should be concerned over the 
national tendency of ignoring warn- 
ings of tension, and waiting until the 
upon us, whether it be 
Berlin, 


Indo-China. So, let us not 


cris's is 
Czechoslovakia, Korea or 
French 
heed the blandishments of tax re 


duction, and. sacrifice our security 


for short-term gains. 


The Amendment Contemplates 

a Ceiling of 25 Per Cent 

may be the further 
Reed-Dirksen 
Mr. Dresser, the 


provision which he sponsors 


Whatever pro 


visos of the amend 
ment described by 
bas*« 
and the Association has recommend 
ed contemplates a 25 per cent top 
Mr. 


the existence of 


ceiling. Nevertheless, Dresse1 


stresses certain re 
lief features. The original proviso 
empowered Congress to raise the max 
imum rate of 25 per cent to 40 per 
cent by three-fourths vote of both 
Houses. The 1953 substitute proviso 
(pursuant to H. J. Res. 103) author 
three-fourths vote of 


ives—again by 


all the members of each House—to 





“fix a maximum top rate in excess 
of 25 percentum for periods... no 
exceeding one year each if such rate 
so fixed does not exceed the lowes 
rate... by more than fifteen percent 
age points’.§ In this connection it i 
interesting to note Senator Dirksen’ 
express doubts, which led him to in 
troduce the escape clause. The Sen 
ator is quoted in Mr. Dresser’s arti 


cle® as follows: 


Our amendment has been attacked 
on several grounds. The principal 
objection made is that the amendment 
imposes a rigid limitation upon the 
amount of revenue which the federal 
government can would, 
therefore, lead to deficit financing and 
would impair the government’s credit 

This objection is not sound. How 
ever, without debating the question 
here, let me say merely that such fears 
can be allayed by a change in the form 
of amendment [set forth above], with 


raise and 


out prejudicing the attainment of our 

basic purpose... . 

Similar evidence of self-doubt con 
cerning the 25 per cent amendment 
he proposes pervades the writing of 
Mr. 
Griswold 


he says!® “Dean 
fact 


Dresser when 
further ignores the 
that we are now in reality engaged 
in a very serious war, and that Con 
gress... could, if it should so desire, 
suspend the limitation entirely . . .” 
If we are “at war” and if the pro 
visos are deemed desirable, the proper 
inquiry then is what is the function 
of the 25 per cent provision, and why 
do they favor its application. This 
is still the provision which must be 
defended despite Mr. Dresser’s ten 
dency to confuse the issue. Further 
more, if the sponsors are of the opin 
ion that relaxation of the basic lim 
itation may be needed, why are they 
so anxious to permit a band of in 
transigents consisting of one quarte! 
of either House to tie up our fiscal 


5. Dresser, ‘The Case for the Income Tax Amenc 
ment’’, 39 A.B.A.J. 25, at 28; January, 1953 

6. Wall Street Journal, April 10, 1953, page 

7. The gravity of the problem of reducing defense 
expenditures is recognized by the Committee o 
Economic Development, in its statement “‘Tax and 
Expenditure Policy for 1953'', page 7. It also 

ndicated its belief that the budget must be 
least balanced under conditions of high emplo 
ment’, page 5 

8. H. J. Res. 103, 83d Cong., Ist Sess. (1953) 

9. ‘New Developments on the Reed-Dirkse 
Amendment’, 39 A.B.A.J. 206; March, 1953 

10. 39 A.B.A.J. 25 at 26 
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licv? Dean Griswold has already 
yinted out the harmful conse 
ences of a 25 per cent limitation: 
amely, loss of revenue of possibly 
6 billion,™! the fact that the 25 per 
ent would necessarily become not 
mly the maximum but also the min- 
mum rate, the disastrous effect on 
sovernment credit, the abandon 
nent of the doctrine of the ability 
» pay and the granting of benefits 
o a few. All these points have been 
nade elsewhere and will therefore 
not here be elaborated. At the same 
ime it seems imperative to re-em- 
phasize the inflexibility of the con- 
stitutional amendment recommend 
ed by this Association and favored by 
Mr. Dresser. Of course, we all feel 
that we are paying too much tax 
ind are in favor of lowering the 
rates. Even professors grumble about 
income after taxes as well as before. 
But tax relief must be a function of 
the competing demands upon our 
revenue, and defense is expensive. A 
constitutional limitation has the ap 
peal of simplicity and all the corre- 
sponding weaknesses of oversimpli 


fication. 


What Are 
‘Normal Conditions?” 


\s to revenue reduction generally, I 
would not be candid if I ignored the 
alternatives that Mr. Dresser must 
have in mind. The first is a sales tax. 
Certainly if additional revenue is 
needed—and we should have no illu 
sion that international crises have 
passed—a sales tax too may have to be 
relied upon. In fact, one might ques- 
tion Mr. Dresser’s remark that ex- 
ting conditions are “far from nor 
mal” by asking “what is normal 
from here on?” As to a sales tax it 
should be recognized that at present 
ie federal excise taxes (together 
ith customs receipts) yield 9 billion 
lars and state sales taxes more 
han 5 billion, with a current total 
pproximating 14 billion.?? Further 
ore, as Dean Griswold has pointed 
ut, when we talk of a sales tax we 
sually think in terms of a rate of 
vo or three per cent which is in 
rce in many of our states. But to 
9 


roduce the revenue lost by a 25 


pel cent tax proposal would require 
a federal sales tax of 10 per cent on 
all retail sales including food and 15 
per cent if food were excluded. And 
still there would be a deficit! A sales 
tax of such proportions appears to be 
wholly unrealistic under present cir- 
cumstances, particularly when the 
benefits of tax limitation would re- 
dound to a group of roughly 450,- 
000 out of 42 million taxpayers.'% 
Fhus, it seems inevitable that, re- 
gardless of available alternatives, our 
national revenue would be cut. The 
further fact is that even a high sales 
tax will not eliminate the annual 
deficit which exists unless it is en- 
acted in addition to, not in substitu 
tion for, present taxes. 

We now come to the alternative 
proposal offered by Congressman 
Reed and Senator Dirksen, (if, but 
only if, three fourths of all the mem 
bers of both Houses would approve 
every year), namely, that a maximum 
rate in excess of 25 per cent could be 
fixed if such rate does not exceed the 
lowest rate by more than 15 per- 
centage points. If the basic objective 
of the sponsors of the income tax 
amendment, including the American 
Bar Association, is to lower individ- 
ual surtaxes in the higher brackets, 
then perhaps they should set this as 
their program and forget about a 
constitutional amendment. Some of 
us agree that top individual rates 
might be cut, even though there is a 
substantial doubt whether many peo- 
ple are sitting on the porch instead 
of working because of the loss of in- 
centive. And, whether or not one 
may favor the principle of ability 
to pay and progressive taxation, it 
does not follow that the present tax 
structure need be inviolable. Note 
that high surtaxes have not been 
written into the Constitution. 

Let us now turn to the implica- 
tions of the 15 per cent addition. 
The first question then involves the 
base rate. At the present time it is 
generally thought that the current 
bottom bracket of 22 per cent is high 
in the light of an exemption of only 
$600 per individual. Many of us in 
the Association and outside would 
find $600 per year a rigorous mini 
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William L. Cary holds an LL.B. from 
Yale University and an M.B.A. from 


Harvard. He is Professor of Law at North- 
western University, a practicing lawyer 
in Chicago and served in 1951-1952 as 
Deputy Department Counselor of the 
Army. He has lectured and written widely 
in the fields of taxation and corporation 
law. 





mum living standard indeed. So if 
we take 22 per cent as the base rate 
with current exemptions, the pro- 
gression permitted would move to 37 
per cent. Under these circumstances 
there would probably be a loss of 
several billions in the personal in- 
come tax. It would mean also that 
persons of wealth would retain 63 
per cent regardless of the amount of 
their income. At this point there is 
a square issue of how far the prin- 
ciple of taxation according to ability 
to pay should be carried. Clearly the 
flat 25 per cent amendment would 
abolish the principle as applied to 
the federal income tax. 


11. Joint Committee Study on the subject: “Con 
stitutional Limitation on Federal Income, Estate, and 
Gift Tax Rates’’, 82d Cong., 2d Sess., page 16 

12. These figures are given under the heading 
of sales, gross receipts, and customs in a ‘Table 
of Federal, State, and Local Tax Revenue by Sources, 
Fiscal Year 1951'’ in the Joint Committee Study 
on the subject ‘Constitutional Limitation on Federal 
Income, Estate, and Gift Tax Rates’’, 82d Cong 
2d Sess., page 12. The total is 14.8 billion, which 
must be reduced by customs receipts 


13. Joint Committee Study, page 14, which says: 

In total only about 450,000 out of 42,000,000 tax 
payers, or about 1° 
amendment 


would benefit from the 
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With respect to corporation in- 


come the proposed 15 per cent pro- 
vision might represent a more severe 
loss of revenue than in the case of 
individual income. Again starting 
the bracket 
for individuals, the top rate of 37 


from present bottom 


per cent would drastically lower 
corporation revenue. Apart from the 
Excess Profits Tax, the present rate 
normal tax 
first $25,000 
cent on the 
balance, with an over-all rate of 
per cent. Many persons, including 
myself, would prefer to see the highly 


unsatisfactory Excess Profits 


structure consists of a 
of 30 per cent on the 
and a surtax of 22 per 


¥ 


52 


Tax 
expire, but it does not follow that we 
would reduce the income tax with 
out the substitution of a new tax 
producing the same quantity of rev- 
enue. The principal reason for the 
much lower normal tax (?.e., 22 per 
cent lower) is to favor smaller com- 
panies. Would the proponents elim- 
inate the assistance thus given to 
small business, which may be one of 
the mainstays of our free enterprise? 


As can be seen above, there is no 


progression in the corporate income 
tax except as to the initial $25,000. 
In consequence the principle of pro 
gressive taxation, probably the major 
issue raised by the basic amendment 
with respect to individual income, is 
not a substantial problem in the 
corporate income tax field. The taxes 
on individual and corporate income 
involve two separate questions and 
should be separately considered. 
Thus there is little reason, but much 
political sagacity, in fixing the same 
rules for both and 


taxes freezing 


them by constitutional amendment. 


How Far 
Would Mr. Dresser Go? 


The principal difheulty in the Amer 
Bat 
tion and Mr. 


ican Association’s recommenda 
Dresser’s two articles 
they 
\re 


they willing to answer affirmatively 


is to find out exactly how far 


are consciously willing to go. 


each one of the following questions: 

1. Do they oppose high taxation 
regardless of government expendi- 
tures and consequent deficit finan- 


cing in a period of the highest pros 
perity in our history? 

2. Do they oppose present higl 
surtax brackets under the individua 
income tax and merely ask to have 
the rates lowered, or do they deny 
the basic principle of ability to pay 
and thus any form of progressive tax 
ation? 


> 


3. Since there is little 


progression in the corporation in 


relatively 


come tax structure, should a ceiling 
apply in exactly the same pattern to 
corporations and to individuals? 

!. Do they wish to accept the alter 
native of advocating a sales tax in 
the neighborhood of 15 per cent on 
all items except food, or ten per cent 
on all items? 


5. After deciding which of these 


principles they stand for, do they 


believe it advisable for a country 


which is likely to face further inter 
national crises to strait-jacket its fis 
cal policy by a constitutional pro 
vision? 


14. Some of the best criticisms of the Excess 
Profits Tax may be found in Rudick, ‘‘The Con 
troversy over EPT'', 6 Tax L. Rev. 121 (1951). 


J udge Robert N. Wilkin, of Charlottesville, Virginia, sent us a copy of the 
following letter from President Washington to Judge Bedford, announcing 
his appointment as the first judge of the Delaware District. The Board of 
Editors agrees with Judge Wilkin, who explained that “It expresses so clearly 


the attitude which the appointing authority and the members of the 


judiciary should have toward the judicial power, that it seemed to me you 


readers would welcome an opportunity to read .” 
United States, September 30th, 1789. 


Sir, 


I have the pleasure to enclose to you a commission as Judge of the United 


States for the District of Delaware, to which office I have nominated, and, by 


and with the advice and consent of the Senate have appointed you. 


In my nomination of persons to fill offices in the Judicial Department I 


have been guided by the importance of the object—considering it as of the 


first magnitude, and as the pillar upon which our political fabric niust rest, 


I have endeavored to bring into the high offices of its administration such 


characters as will give stability and dignity to our national Government—and 


I persuade myself they will discover a due desire to promote the happiness 


of our country by a ready acceptance of their federal appointments. 


The laws which have passed, relative to your office, accompany the 


commission. 


The honorable 


I am Sir, 


With very great esteem, 


Your most obedient servant, 


Gunning Bedford, Esquire. 
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Prelegal Education: 


A Statement of Policy 


™ The following statement was adopted by the Association of American Law 


Schools at its annual meeting in Chicago in December, 1952, as its policy with 


respect to prelegal education. It is the end result of a project which commenced 


with the creation by the Association in 1950 of a continuing Committee on Prelegal 


Education. 


The Association of American Law Schools has granted permission to quote from or 


reprint the following statement, provided appropriate credit is given. 





® Law schools are necessarily vitally 
concerned with the quality of the 
preparation which students entering 
upon the study of law bring with 
them from their undergraduate ex- 
periences. For unless that prepara- 
tion has been of high quality, the 
law schools can not, in the addition- 
il time which they can fairly re- 
quire of their students, equip them 
for satisfactory performance within 
the legal profession and the demo- 


cratic community. 


The Association of American 
Law Schools and Prelegal Education 


The Association of American Law 
Schools is an organization of schools 
vith the purpose of improving the 
egal profession through legal edu- 
ation. There is no other comparable 
rganization of schools in the United 
States. Consequently, the Associa- 
ion has felt that it has an obliga- 
ion to utilize its unique resources 
o set forth here, as clearly and 
wriefly as the present state of its 
ontinuing study permits, exactly 
hose aspects of prelegal education 

considers most helpful in the 
tudy of law and fulfillment of a le- 
ral career. 

In so doing, the Association has 


had a number of purposes in mind. 
For its own use, it has wanted to con- 
solidate its work into a summary 
statement, both as a prelude to im- 
provements which future efforts will 
no doubt achieve, and as a point of 
departure for making the judgments 
concerning prelegal education which 
come its way from time to time, as, 
for example, in determining require- 
ments and standards relating to pre- 
legal education for those law schools 
which wish to become, or to remain, 
members of the Association. It has 
seemed, also, that such a summary 
statement would be useful to col- 
leges and other institutions of learn- 
ing preparing students for law study 
as well as to advisers of prelegal stu- 
dents and prelegal students them- 
selves. 


Foreword: 
Principles and Limitations 


The Association considers certain 
principles to be controlling. In addi- 
tion, it is aware of certain limita- 
tions in the usefulness of this State- 
ment by others than the Association 
itself. These principles and limita- 
tions are recognized to include the 
following items. The first two are 


primarily of interest to educators. 


The remaining six are of more gen 
eral interest. 

I. Education of students for a full 
life is far more important than mere 
education for later professional 
training and practice. Consequently, 
there is no attempt here to suggest 
to the colleges and secondary schools 
that they sacrifice the former to the 
latter. At the same time, the Asso- 
ciation believes that there is little, 
if any, conflict between these objec- 
tives when a student’s goal is the 
later study of law. All institutions in- 
volved are interested in education 
for citizenship in the world commun- 
ity. The Association feels that the 
mental accomplishments set forth in 
the “Recommended Prelaw Pro- 
gram,” which follows, are already in 
the tradition of liberal education 
and that, in their devotion to this 
tradition, experimentation by the 
undergraduate schools and colleges 
better to provide this training coin 
cides with Association objectives. 

II. In fact, since many of the 
goals of legal education are also 
goals of liberal education, the effort 
of this Statement to segregate as- 
pects of prelegal education which 
are relevant to professional legal ed- 
ucation results only in emphasizing 
a part of the opportunities available 
in most undergraduate institutions— 
but to no greater degree than would 
be required by selection for most 
nonprofessional purposes. From this 
overlapping of goals it follows that 
the Association, while interested pri- 
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Prelegal Educatien 


marily in those goals which are pre- 
professional, must record itself as an 
ally of efforts to improve secondary 
and collegiate education on the wid 
est front. 

III. ‘he views as to prelegal edu 
cation here expressed are preferences 
useful to preprofessional school stu- 
the 
subsequent study of law. This State- 


dents who have decided upon 
ment does not assert that failure to 
have followed its recommendations 
will result in disaster in law school. 
Nor does it purport to foreclose a 
route to that study which is based 
on some combination of other pro- 
fessional training, like engineering, 
with law. The Statement 
sert to preprofessional school stu- 


does as 


dents that, if their plan is to study 
law, circumstances, 


they will do best to heed its recom- 


absent special 


mendations. Students in a position 
to utilize Association policy in this 
regard will have considerable liberty 
to indulge individual tastes without 
the irritation of 
jackets. 

IV. Other things being equal, the 
prelaw student will be well advised 
to take advantage of the best under- 
graduate teaching available in his 


curricular strait 


institution, as he may ascertain that 
fact with the aid of qualified and in 
formed advisers. 

V. In way the student 
may undertake to accomplish the ob- 
jectives set forth in the ‘“Recom- 
mended Prelaw Program” below, it 
is important that he should place 
himself in a position which will try 


whateve1 


his capacities to the utmost. The ex- 
perience of working as hard as he is 
able will help him to acquire habits 
of discipline which will stand him in 
good stead in the law. 

VI. Intellectual maturity and de- 
voted allegiance to such homely vir- 
tues as honesty and integrity are 
indispensable aims of prelegal as well 
as legal education. These ends should 
be constant aspirations. However, 
there is no known way exclusively to 
allocate their acquisition to any for- 
mal or extracurricular instruction, 
nor to guarantee them after any par- 
ticular age has been reached or time 
spent in school. 
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VII. In the nature of its position 
as an association of national scope, 
the Association can not render this 
Statement in the degree of particu 
larity which would be possible if yt 
were dealing with a single under 
graduate institution as of a given 
time. It is feasible for it, however, to 
set forth guides to particularization 
by those acquainted with the situa- 
tion prevailing in an undergraduate 
The 
Program”, 


at a certain time. 


“Recommended Prelaw 


institution 


which follows, considered with the 
rest of this Statement, can furnish 
such a guide. Advisers are invited to 
the 
open in their institutions when their 


use it, translated into choices 
advice is to be acted upon. If un- 
dergraduate advisers at institutions 
not a part of a university with a law 
school desire assistance in any such 
specification they may consult with 
the 
Schools through its Panel of Law 
School its 
on Prelegal Education.* Otherwise, 
they may obtain help from their af- 


Association of American Law 


Advisers or Committee 


filiated law schools. It should also be 
pointed out to prelaw students and 
their advisers that a number of law 
prepared 
consistent with this one. When pre 
pared, these statements should be 


schools have statements 


consulted with special care by the 
student preparing for the study of 
law at the law school issuing the 
statement. In these respects, the As 
sociation recognizes the already great 
responsibility of prelegal advisers 
and faculties of law in matters of 
prelegal education. 

VIII. The Association’s responsi 
bility in matters of prelegal educa- 
tion cannot best be met by prescrib- 
ing certain courses and extracurricu- 
lar activities for students planning 
later to study law. Such an endeavor 
is foreclosed by the wide range of a 
lawyer's tasks, and the correspond- 
ingly wide range for choice of rele- 
vant prelaw preparation. More im- 
portant, any attempt to presc ribe a 
single course of preparatory work 
would be invalidated by the fact 
that the quality of instruction nec- 
essarily varies among subject-matter 
areas and schools. In 


among one 





however, 


negative respect, courses 
should be mentioned specifically. So 
called “law” courses in undergradu 
ate instruction should be avoided 
Generally they are not intended as 
education for lawyers but for othe: 


purposes, 


Objectives of 
Prelegal Education 


But while it considers the prescrip 
tion of particular courses unwise 
the Association can properly call at 
tention to the quality of undergrad 
uate which it believes 
the 


competence. 


instruction 
attain 
That 
quality of education is concerned 


fundamental to later 


ment of legal 
with the development in prelaw stu 
dents of basic skills and insights. It 
thus involves education for: 

4. Comprehension and expres 
sion in words; 

B. Critical understanding of the 
human institutions and values with 
the 


c. Creative power in thinking. 


which law deals; and 

The development of these funda 
mental capacities is not the mono 
poly of any one subject-matter area, 


Rather, 
their development is the result of a 


department or division. 


highly individualized process put 
sued with high purpose and inten 
sive intellectual effort by persons 
with at least a reasonable degree of 
native intelligence. Perhaps the most 
important variable ingredient of a 
proper climate for this process is the 
quality of undergraduate instruc 
tion. Certainly it is not any particu 
lar course or combination of courses. 
Shortly stated, what the law schools 
seek in their entering students is not 
accomplishment in mere memoriza 
tion but accomplishment in under 
standing, the capacity to think for 
themselves and the ability to express 


their thoughts with clarity and force 


\. EDUCATION FOR COMPREHENSION 


AND EXPRESSION IN WorpDs 


Ihe purpose here is to gain both 


*Names and addresses obtainable by writing t 
any member school of the Association of America 
Law Schools, whose membership is virtually identicc 


with the American Bar Association's list of “Ap 
proved Law Schools,’ to be found in any recer 
Annual Report of the American Bar Associatio 
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‘rception and skill in the English 
inguage. Language is the lawyer's 
orking tool. He must be able, in 
he drafting of legal instruments, to 
onvey meaning clearly and effec 
ively. In oral and written advocacy 
he must be capable of communi- 
cating ideas convincingly and con 
isely. In reception no less than in 
xpression, language is fundamental 
is the lawyer’s medium of communi- 
cation. For the lawyer must be able 
io grasp the exact meaning of factu 
| statements and legal instruments, 
to catch the fine points of legal rea- 
soning and argument, and to com 
materials 
the 


To acquire sufficient capacity 


prehend the technical 


which constitute the body of 
law. 
for communication calls for exten- 
sive practice in all phases of the art. 
Truly, the law-trained man, if he 
is to perform effectively the tasks ex- 
pected of him, must be a precisionist 
in the use of language. 

What is needed, therefore, is the 
skill 


through practice in: 


which can be obtained only 

|. Expression: adequate vocabu 
lary, familiarity with modern usage, 
grammatical correctness, organized 
presentation, conciseness and clarity 
of statement in writing and speak- 
ing. 

2. Comprehension: concentration 
and effective recollection in reading 
and listening, perception of mean- 
ing conveyed by verbal symbols. 

Both expression and comprehen 
sion also require developed sensi- 
tivity to: 

3. Fluidity of language: varying 
ineanings of words in different times 
ind contexts, shades of meaning, in 
terpretative problems, hazards in use 
i ambiguous terms. 

t. Deceptiveness of language: 


‘motionally-charged words, catch 


phrases, hidden meanings of words, 
mpty generalizations. 
Un- 


B. EDUCATION FOR CRITICAI 


)ERSTANDING OF HUMAN _sINSTITt 


rIONS AND VALUES 

The purpose here is to develop 
nsight into, rather than merely in 
the institutions 


ormation about, 


ind values with which man is con- 


cerned. One pursuing a legal career 


g 
encounters all sorts of these institu 


tions under circumstances in which 


his conduct necessarily shapes the 


conduct of others in their value 
choices: examples are marriage and 
the conduct of parties to it; business 
and the actions of sellers and buyers, 
stockholders and directors, employ 
ers and employees; government and 
individuals concerned with or sub 
ject to taxation, regulation of trade 
practices and development of atomic 
energy; private property and its pro 
tection and utilization. The lawyer 
is a force in the operation and shap 
ing of these institutions. It is vital 
that he perform his work with a con 
sciousness that his conduct counts in 
the choice of preferable means and 
ends. This insight comes from in 
tensive study for a substantial period 
of such of the following areas as he 
may feasibly undertake, rather than 
from attempts to skim all the large 
areas listed. “Study” includes deal 
ing with people in these contexts 
and reflecting upon the experience 
thus gained. 

Important to the gaining of this 
insight would be a grasp of: 

1. The 


physical world of which he is a part: 


nature of man and the 


stimuli which move him to action, 
internal and external limitations up 
on the development of understand- 
ing and reason, man’s ability to plan 
conduct and the function of value 
choices in his planning. 

2. The 


theoretical 


economic systems of so 


cieties: foundations, im 
perfections in practice, business pat- 
terns, the function of governmental 
processes in economic control. 

3. The political organizations of 
societies: basic theories, modern com 
plexities, the relation of politics to 
law. 


1. The 


Western societies, especially: respon 


democratic processes in 
siveness of governmental policy to 
popular will, art of compromise, role 
of education and discussion, fune 
tions of majorities and minorities, 
methods of reconciling competing 


interests, requirements {for partici 


pating effectively in world society, 


Prelegal Education 


degree of efhciency self-government 


permits, awareness of the moral 


values inherent in these processes. 


5. The social structures of socie- 
ties: functions of individuals and 
such as the family and 


groups 
churches, implications of the serviee 
state, governmental processes in so- 
cial control, control of the atypical 
person. 

6. The cultural heritages of West- 
ern societies, including philosophy 
and ethics: freedom for the individ 
ual: traditions of humility, brother- 
and inevitability of 


hood service; 


change and the art of peaceful, 
orderly, adaptat.on to change. 

C. EDUCATION FOR CREATIVE Pow- 
ER IN [THINKING 

The purpose here is to develop a 
power to think clearly, carefully, and 
independently. A large part of the 
work the law-trained man is called 
upon to do calls for problem-solving 
and sound judgment. This is true re- 
gardless of whether he devotes his 
life to the practice of law, to govern 
mental administration, or to being a 
judge, legislator, teacher or scholar, 
or to some other endeavor. He will 
be called upon to create or give ad- 
vice concerning an almost infinite 
number of relationships. These re- 
lationships may range from a com- 
paratively simple contract between a 
buyer and seller of goods through 
tailoring a highly complex corporate 
structure to the needs of a business 
or non-profit organization. Any task 
to which he will be called can be 
done better if he possesses this power 
of creative thinking. Predicting the 
outcome of even routine litigation 
may involve considering whether a 
hitherto well-settled rule of law 
which is applicable would, in the 
I ght of the particular facts of the 
case, possibly be modified or re- 
shaped to avoid unfairness and prac- 
tical inconvenience. Here, the power 
to think creatively will often merge 
with critical understanding of hu- 
man institutions and values, with the 
latter serving as the necessary thresh- 
old to creative power. 

Creative power in thinking re 
quires the development of skill in: 

1. Research: awareness of sources 
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and types of material, adaptation to 
particular use, methods of fact pres- 
entation. 

2. Fact completeness: willingness 
to recognize all facts, avoidance of 
preconception and fiction masquer- 
ading as fact, disciplined ability to 
withhold judgment until all facts 
are “in”. 

3. Fact relevance 
of facts to particular issues, varying 
importance of different facts, relative 
persuasiveness of various facts. 


differentiation: 


4. Fact marshalling: reduction of 
masses of fact to manageable propor- 
tions, arrangement of facts in logical 
and convincing order. 

5. Deductive reasoning: use of the 
syllogism, spotting logical fallacies, 
avoiding conclusions flowing from 
inaccurate premises. 

6. Inductive reasoning: experi- 
mental methodology, accuracy of ob- 
servation, elimination of variables, 
role of hypotheses, conditions essen- 
tial to valid generalization such as 
adequacy of sampling, strict limita- 
tion of conclusions by available re- 
liable data. 


Natural Natural Law and Positive Natural Law 


= ... What it all comes to is that we make the best practical adjustment we 
can by experience developed by reason and reason tested by experience in 
order to solve problems of human relations in a complex social and economic 
order which do not admit of satisfactory solution by simple moral maxims 
as universally valid. But this does not necessarily drive us to the extreme of 
the believers in government as a regime of force. We may still believe in 
justice as the ideal relation among men and seek to understand our idea of 
that relation and conform to it as best we can. What we have never been 
able to do is to reduce the ideal to details for everyday application. It has 
always proved unreasonable to reduce the reasonable to chapter and verse of 
rules. But rules we must have if our adjustment of relations and ordering of 
conduct are to be tolerable. Men will not long submit to arbitrary subjection 





7. Reasoning by analogy: methods 
of classification, gradations of rela- 
tionship, finding resemblances which 
justify inferences of similarity. 

8. Critical analysis: disciplined 
skepticism in approach, thorough- 
ness of inquiry, keenness of mind in 
cutting through to essentials. 

9. Constructive synthesis: system- 
atic formulation of principles, mean- 
ingful organization of ideas, structur- 
al relationship of concepts. 

10. Power of decision: resolution 
of discoverable issues in the light of 
short- and long-term ends found 
preferable on explicitly identified 
and justified grounds. 


Conclusion 


With the foregoing in mind the ap- 
plication of the above objectives and 
recommended prelegal program in 
the light of their controlling princi- 
ples and limitations can be suggested 
briefly. A particular undergraduate 
student’s reasoning processes may 
better be developed at a particular 
institution, for example, by work 
with a specified teacher of biology 


of their wills to the wills of others. 
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than with another teacher of logic, 
his understanding of cultural herit 
ages may be deepened more by some 
then available courses in literature 
than by ones open to him in religion, 
his facility in comprehension and 
expression in language conceivably 
strengthened as much or more by 
work with a history teacher as by 
some studies in speech or English 
composition, and his capacity for the 
handling of facts increased as well by 
the study of zoology as by the study 
of sociology, all according to the ci 
cumstances obtaining at the particu 
lar college and the background of the 
individual student. In sum, the pro 
gram of prelegal education which is 
here earnestly suggested is to be se 
cured through such courses and othe 
work as the student’s vital interests, 
his counsellor’s judgment as to the 
quality of instruction, and the facil- 
ities of the particular undergraduate 
school or college dictate in each in- 
dividual case, considering the devel 
opment of the student as of the time | 
relevant decisions as to his prelegal | 
program are to be carried out. 
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Justice for the Indigent: 


The Need for Public Defenders 


by Samuel Rubin - 


of the Maryland Bar (Baltimore) 


® In submitting this article to the Journal, the author stated, ‘The article is designed 


to point out what legal measures members of the Bar and civic-minded laymen saw 


fit, on humanitarian and legal grounds, to take for the purpose of alleviating flagrant 


inequalities in the administration of justice, as regards those unable to pay for ade- 


quate legal defense." The subject-matter undoubtedly will be considered at length by 


the Association's Committee on Criminal Justice, headed by Justice Robert H. Jackson, 


which is now beginning a comprehensive study of criminal law administration. 





Nothing that lacks justice can be 
morally right. 

Cicero, De Officiis, 

Book I, c. 19, §62. 

® In criminal cases there is 


more or less unequal combat between 


most 


the accused on the one hand and the 
forces of the state on the other. This 
inequality is so glaring that it is not 
unusual for the average citizen to as- 
sert that the courts exist not for the 
good of all regardless of wealth or 
the benefit of the 
fortunate few as against the many. 


power, but for 
Chis is especially true in the case of 
the destitute who have no adequate 
facilities for their legal defense and 
for the safeguarding of their rights. 
Chere are no adequate legal facilities 
ivailable for this purpose without 
the All 


ersons charged with crime should 


ost to accused. destitute 
re able to obtain justice in our 
ourts. They should be given ade- 
juate counsel and, what is of equal 
mportance, means of making inves- 
igations, in order that the truth in 
he case may be brought to the atten- 
ion of the court and jury, and a 
sentence ren- 


verdict and 


roper 


dered. Some communities have real- 
ized this obligation on their part, and 
have provided what are called “pub- 
lic defenders” for this purpose. As 
law-abiding citizens and as lawyers 
whose bounden duty it is to aid in 
the proper administration of justice, 
we should see to it that every means 
is provided to make the criminal law 
represent the highest ideals of justice 
and mercy. 


Failure of the 
Assignment System 


Wherever public defenders have 
been established, the assigned attor- 
ney system was first fully tried. It 
failed dismally. It was the failure of 
the assignment system that brought 
about the creation of public de- 
fenders. This was true not only in 
Los Angeles and Chicago, but wher- 
ever the public defender system has 
been created. 

One of the weaknesses of the as- 
signment system is the fact that the 
able and experienced lawyers do not 
care for such appointments. The 


system leads to abuse and favoritism 


if the attorney is compensated, and 


if there is no compensation the sys- 
tem has little value. There are com- 
paratively few lawyers with exten- 
sive experience in criminal practice, 
and lawyers in civil practice rarely 
have the experience to handle crim- 
inal cases adequately. If the fees 
are small the interest of the attorney 
is only half-hearted, and he will often 
advise the client to plead guilty, 
giving as his reason that by avoiding 
a protracted trial the prisoner is 
more likely to receive leniency than 
if he enters a plea of “not guilty”. 
The satisfac- 
torily. 


system rarely works 

In Baltimore, where for the past 
four or five years there have been 
more frequent appointments of coun- 
sel with pay in criminal cases, the 
system has resulted in much criti- 
cism, mostly because it has been very 
expensive. Moreover, the service is 
limited to those special cases which 
the court deems to be serious. 

A special committee of the Bar 
Association of Baltimore City, con- 
sisting of an outstanding criminal 
lawyer who had been an Attorney 
General of the State of Maryland 
and several members who had had 
prosecuting attorney experience, rec- 
ommended in September, 1950, the 
abolition of the court-appointed sys- 
tem on a fee basis and the adoption 


of a modified public-defender sys- 
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tem in its place.! 

The failure of the assignment sys- 
tem and its expensiveness when ade- 
quate compensation is allowed, and 
the fact that it has for many years 
been constantly criticized and at- 
tacked make it necessary to provide 
some better method for defending 
the destitute. The old system is fun 
damentally wrong from many stand- 
points. It is unfair to the accused as 
well as to his counsel. 


Some Advantages of the 
Public Defender System 


Under the public-defender system 
the accused will be better protected, 
and the conviction of innocent men 
will be reduced to a minimum. It is 
nice to think that it is impossible for 
an innocent person to be convicted. 
Yet cases constantly come to light 
which show that such miscarriages 
of justice do occur, and more often 
than we like to believe. Miscarriages 
of justice are more unlikely when 
the accused is given adequate facili- 
ties for his defense. In the investiga- 
tion conducted by the Seabury Com- 
mission into the magistrates’ courts 
of New York some years ago, it was 
shown that scores and scores of in- 
nocent men and women were con- 
victed through the introduction of 
perjured testimony. We need an 
agency to give more adequate pro- 
tection to persons charged with 
crime. 

Where public defenders have been 
created, they advise prisoners prop- 
erly and objectively after the facts 
of the case have been sifted. As a 
result there are fewer criminal trials 
among the class of intelligent ac 
cused persons, and when trials are 
held it is because, in the judgment 
of the public defender, it is essen- 
tial that the accused go to trial in 
the interests of justice, or because 
the accused insists upon trial in 
spite of the advice of the public 
defender. “The trial court feels un- 
der this system greater certainty that 
The 
who have served as public defenders 


justice is being done”?. men 


in Los Angeles have been well equip 
ped for their work by their knowl 


edge of criminal law and _ their 
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desire to be at all times not only fain 
with the court but solicitous of the 
legal rights of the defendant.* 

The defender helps to prevent 
overpunishment. In Chicago, in the 
case of first offenders driven to crime 
by hunger, probation is asked for 
if the law permits*. Where there are 
public defenders and the facts justify 
it, the number of pleas of guilty is 
increased. However, if the facts do 
not justify such pleas the number of 
guilty pleas is smaller. Unwarranted 
pleas of “not guilty” are not en- 
couraged. Such pleas are entered 
only if justified. This, however, is 
not done by sacrificing the prisoner’s 
rights. More defendants represented 
by the public defender are acquit- 
ted or placed on probation than 
defendants represented by assigned 
counsel5, 

The public defender is to the 
poor charged with crime what the 
legal-aid associations are to those 
too poor to employ attorneys in 
small civil cases. Under the Los 
(Angeles County Charter, ‘t is the 
duty of the public defender, either 
at the request of the defendant or 
upon order of court, to defend all 
persons not financially able to em- 
ploy counsel who are charged in the 
Superior Court with the commission 
The 


is required, 


of a felony or other offense. 
public defender also 
upon request, to give counsel and 
advice to such persons. About one 
third of the applicants for assistance 
are rejected, although the exact num- 
Most 


refusals for assistance are based on 


ber varies from year to year. 


the ground that the applicant is 
financially able to employ his own 


attorney. A careful examination is 


made of the facts in each case in 


order to prevent the rendering of 
services to those who are not entitled 


1. See “‘Report of Special Committee To Study 
Methods of Providing Counsel to Indigent Defend 
ants in Criminal Cases Full report in the Boalt 
January 11, 195] 

Late Chief Justice George W. Wheeler, Con 
necticut Supreme Court of Errors and Appeals, cor- 
respondence with author dated September 27, 1927 


more Daily Record 


3. Judge Arthur Keetch, late of Superior Court of 
Los Angeles; correspondence with author. 
4. First Public Defender of Cook County (Chi 


cago), Illinois, Benjamin C. Bachrach. See his pam 


to them. No attempt is made to 
compete with the Bar. 

A few years ago an analysis was 
made in several cities of the services 
rendered by public defenders. It was 
found that about one person in every 
thousand annually needed the as- 
sistance of the public defender. “Le- 
gal aid” said the late Chief Justice 
Taft, “should be charged with the 
duty to examine every applicant and 
of looking into his actual poverty’’®. 


The Need for 
a Public Defender System 


It is important to note that in those 
communities which have a_ public 
defender office, it has not only paid 
for itself but has effected a great 
saving of money in the operation of 
the criminal machinery, as, for ex 
ample, in Los Angeles and Chicago. 
But 


expense, the good results which the 


even if there is an additional 
office brings about justify the cost on 
We 


spend millions of dollars on all sorts 


humanitarian grounds alone. 
of matters affecting the public wel- 
fare. Are we not justified in spending 
a few thousands of dollars in secur- 
ing justice for the poor of whom 
there are so many? 

In 1903, Frederick W. Houser (lat- 
er justice of the Supreme Court of 
California), at the young 
member of the California legislature, 


time a 


introduced a bill in the legislature 
for the creation of an office of public 
defender in each of the counties of 
the state. The bill was defeated. In 
1905 a similar bill was introduced. 
It was again defeated. It was not un- 
til 1912, when Los Angeles County 
drafted its new charter, that legal 
authority for the appointment of a 
public defender was provided’. 

In January, 1914, the City of Los 
Angeles created the office of the first 
public defender in the United 


phlet “‘The Public 
1931, page 4. 

5. First Public Defender of Los Angeles Walton 
J. Wood (later Judge of Superior Court). See 7 
Journal of Criminal Law and Criminology 597, ff 
The same statement has been made by succeedinc 
public defenders 

6. Preface to US 


Defender in Cook County” 


Labor Department Bulletir 
No. 398 titled ‘The Growth of Legal Aid in the 
United States’’, page 4, by Reginald Heber Smitt 
and John S. Bradway 

7. County Charter §817 and 27 
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ites. Lhe office is subject to civil- 
rvice examination and is filled by 
ien of very high standing. Several 
ublic defenders have been elevated 
» the Bench. 

In 1915, 


volice-court 


Los Angeles created a 
When 


solice courts were changed to munic- 


defender. the 
pal courts, the title of the police 
ourt defender was changed to that 
i City Court Defender. 

In 1921, the legislature of Cali 
fornia enacted a law permitting the 
creation of public defender offices in 
the nine largest counties of the state. 
The City San 


and County of Fran 


cisco. immediately took advantage 
of this law, and created an office 
there. 

In 1926 the County of Alameda 


in which is located the City of Oak- 
land) adopted a new charter which 
iuthorized a public defender for that 
county. The office was accordingly 
reated. 

the office in 


Sacramento created 


1948 on a_ part-time basis for the 


full 


time job, and the salary of the de 


first year. Later it was made a 


fender was increased. During the 


last few years several more counties 
of California have provided public 
defenders for their counties. In the 
case of small counties where criminal 
cases are few, defenders have either 
heen created on a part-time basis or 
two or more counties have joined in 
ippointing a full-time defender. Leg 
islation enacted by the California 
legislature in 1949 permits any coun- 
tv or group of counties to create a 
public defender’s office. 

Connecticut has had a state-wide 
1917. 


There is a defender in each county 


public defender law since 
if the state. New Haven County has 
New 


Waterbury 


and the 


District. 


wo: one for Haven 


ther for the 
he public defenders are on the 
ame footing as the state’s attorneys, 
nd are given the same resources of 
he state to defend as the prosecuting 
ttorneys® have to prosecute. 

In 1930, Chicago created a public 
Bachrach, a 


lefender.* Benjamin 


ell-known Chicago criminal law- 


er, was appointed the first public 


detender of Cook County (Chicago), 
at a salary of $7500 a year. Five as 
s stants were also appointed, three 
at $3600 a year, one at $3000 and one 
at $2400. Upon the resignation of 
Mr. Bachrach, now deceased, Francis 
I. McCurrie, the present public de 
lender, was appointed. This position 
he still holds. There are also public 
detenders in the Municipal Court of 
Boys’ 
The 
Illinois statute now permits the cre- 


Chicago, as well as in the 


Court and the Woman’s Court. 


ation of public defenders in counties 
of over 35,000 population.!° 
Columbus, Ohio, as the result of 
an ordinance adopted by the City 
Council under the 1930 Home Rule 
Charter, created a public defender 
in the Municipal Court". St. Louis, 
by ordinance of February 23, 1938, 
Public 


in its Department of Welfare. The 


created a Defender Bureau 
office began operation April 1, 1939. 


It has a director and an assistant 
director, both lawyers, and an em- 
ployee who acts as both stenographer 
and clerk. The law permits the bu 
reau to handle only first offenders 
charged with a felony!?. 
Indianapolis has had a_ public 
defender since 1945. He handles all 
kinds of criminal cases"*. 
St. Paul 


a public defender’s office in 1947. 


(Ramsay County) created 


Ihe defender is on a part-time basis 
and is appointed for a term of two 
vears. He is on a salary and cannot 
be reappointed. Minneapolis created 
a full-time defender in the same 
vear!, 

In Nebraska, the first statute pro 
viding for a public defender was 
191515, office 
was established in Douglas County 
Omaha). The 


is elected 


enacted in and an 


includes 
Public 


(which 


Omaha Defender 


8. Connecticut Statutes 1917, 96476 
amended in 1930, volume 3, General 
Connecticut (98796), page 3174 


Genera 
Statutes of 


83615 


volume 2 


poge 1352, revision of 1949 

9. Authorized by Boord of County Commission 
ers in 1930 

10. Illinois statutes covering public defenders 


Smith-Hurd Ann. St. 34 2168. Statute 
assistants to Chief Justice of the Muni 
Smith-Hurd Ann. St. c. 37 9363 

11. Columbus, Ohio, City Code 
ic Defender 8811 to 15 

12. City Ordinance 41239 (1938) 

13. For County 


covering 


pal Court) 


1930 Pub 


Morior {Indianapolis}; Indiana 


Justice for the Indigent 








SAMUEL RUBIN 





for four years. He renders services 


to the destitute in both civil and 
criminal Che civil provision 


did not become law until the crim- 


cases. 


inal section had been in operation 
for three years!®. 

In 1937 the legislature of Okla- 
homa passed its first public-defender 
law. This was later followed by ad- 
ditional legislation. Oklahoma City 
has had a public defender since 1939. 
It is a full-time job. Tulsa County 
(which includes the City of Tulsa), 
has two public defenders, but they 
are only on a part-time basis. This 
does not appear to work out entirely 
The 


quate, and the defender is allowed 


satisfactorily. salary is inade 


only $50 a month for necessary 
expenses, such as clerical help and 
investigation.!7 

Rhode Island has a public de- 
fender who travels to different parts 
of the state as his services are needed. 
His It was 


established in 1941. 


office is in Providence. 


Memphis, Tennessee, has had a 
public defender for more than three 


Acts 1945, c. 297 as amended c. 271 Acts 1949. 
Burns Indiana Statutes Ann. 94-2316 
14. Minnesota Statutes Ann. 1947—611.12, 13 


provide for public defenders for Hennepin and 
Ramsay Counties 

15. Lows 1915 c. 156 1, page 336 

16. Acts 1917, c. 150 page 335, Compiled Stotutes 
of Nebraska, 1929. Revised Statutes of Nebraska, 
1943 (reissue 1948), 29-1804, 5; also 23-1110 

17. Oklahoma Statutes No. 2929 and 2930, Acts 
1931, as amended by Acts 1937; see Oklahome 
Statutes Annototed 19 2134; 134-a, b, c, d and e, 
1939 page 228 8&1 and 4; also laws 1947 


poge 42 ¢1 


Lows 
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Justice for the Indigent 


decades. He is selected by the county 
commissioners (Shelby County) 
every four years. 

Virginia has had a public defender 
law since 1916. Several amendments 
have been adopted since. Originally 
it provided a salary of $100 a year, 
and permitted the creation of a 
public defender office in cities having 
a population of 100,000 to 160,000. 
Because of the inadequate salary the 
law became a dead letter. The pres- 
ent law puts the appointment of pub- 
lic defenders in the hands of the 
judges of courts having criminal 
jurisdiction in cities of 100,000 and 
over. This would qualify Richmond 
and Norfolk to appoint defenders.'8 
At this writing the writer has no 
knowledge of any public defenders 
having been appointed in Virginia. 

In many of the state legislatures 
bills providing for the creation of 
public defenders have been intro- 
duced at various times. Bills have 
been introduced in Congress to cre- 
ate such an office in United States 
courts. Favorable action was taken 
by the American Bar Association at 
its 1939 Annual Meeting in San Fran- 
cisco. It adopted a recommendation 
of the Committee on Jurisprudence 
and Law Reform approving in prin 
ciple a public-defender system for 
the federal courts, as well as for state 
and local courts, provided that the 
defense of needy persons be worked 
out according to local conditions and 
facilities'®. 

It is interesting to note that former 
United States Attorney General 
Homer S. Cummings (the same Cum- 
mings the prosecuting 
attorney in the Harold Israel case, 
from which the movie Boomerang 
was made), recommended the crea- 


who was 


tion of public defenders in the fed- 
eral courts in his final report to the 
President of the United States, 
31, 19382°. Frank Mur- 
phy,?! and Robert H. Jackson? both 
recommended the creation of public 
United States 
while they were occupying the office 


December 


defenders in courts 


of Attorney General, and former 
Attorney General Biddle is also on 


record recommending the creation 
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of such an office. The Judicial Con- 
the United States ap- 
proved the public-defender idea in 
principle at several different times, 
acting in the years from 1937 to 
1940 inclusive. 

Where public opinion has not 


ference of 


been sufficiently aroused to the need 
for public defenders, civic-minded 
people in some communities have 
provided “voluntary defenders”. In 
New York City (Manhattan only) 
and Philadelphia, there are out- 
standing voluntary defender organi- 
The cities of Cincinnati, 
Pittsburgh and Boston have also pro- 


zations. 


vided for voluntary defenders. Such 
offices, however, are handicapped by 
limited funds. 

It should be explained that the 
public defender is supported by the 
state or local community, while the 
voluntary (private) defender is sup- 
ported by private sources, often legal 
aid organizations. There is room for 
both in our economy, Each com- 
munity should provide the kind of 
defender system it feels obliged to 
create. The public-defender system 
makes the state responsible for the 
defense of the indigent 
charged with violating our criminal 
laws. Many people think it is the 
the legal 


who is 


state’s duty to protect 
rights of the prisoner and that this 
should not be left to private charity. 


The Attitude of 

the Public 

The vast majority of lawyers, easily 
nine out of ten, including some of 
the ablest in the profession, shun 
criminal cases. They care nothing 
at all about criminal practice. It is 
not to their liking nor is it sufficient- 
ly remunerative. People who engage 
in hold-ups and conspiracies against 
their neighbors and their govern- 
ment; people who commit assaults 
and take life; people who are “down 
and out”; the underprivileged with- 
out or moral fibre; the 
weak, the gangster, the unfortunate 


character 


and others who violate the criminal 
law and become a menace to society, 
are rarely affluent or financially de- 
sirable as clients. It is rare for an 
able and outstanding lawyer to feel 


an urge to interest himself in the 
the 
it were otherwise! 


operation of criminal law 
Would In that 
event this article would hardly have 
been necessary for there are sufficient 
brains, patriotism and constructive 
civic spirit in the legal profession to 
correct whatever faulty criminal 
machinery exists. 

The majority of lawyers are in- 
different to and take very little in- 
terest in the operation of the crim 
inal law. In fact they know very little 
about it, and are mostly ignorant of 
its successful operation or of its 
failures. The few who do know are 
those who hold or have held official 
positions, for example, prosecuting 
attorneys and connected 
with special enforcement agencies, 
defense attorneys who make no pre- 
tense about their interest in justice, 
but look upon practice as a business 


lawyers 


much the same as any other business. 
There are also lawyers who have a 
keen sense of justice which is shown 
by their work and their interest in 
civic and social welfare. Compara 
tively few lawyers are familiar with 
the operation of the criminal law 
in practice. Judge Jerome 
Frank: “American lawyers in the 
past few decades have with marked 
time in 


Says 


effectiveness spent much 


improving many legal rules. But the 
legal profession has done next to 
nothing about the problem of fact 
finding’’.*8 
As for the general public, there 
has been a gradual awakening of the 
public to the deficiences in the oper- 
ation of criminal law since the crea- 
tion of the public-defender system 
in Los Angeles. Some of these de- 
ficiencies have, in part, been cor- 
(Continued on page 931) 


18. See Virginia Acts 1916 c. 204 and 373, ap 
proved March 16 and 20, 1916. See also amended 
acts 1920, c. 36 (Code 1942, Sections 4920-a. Also 
Code 1950, §19-7 (NOTE: Information kindly fur 
nished by the Attorney-General of Virginia at the 
instance of the Governor of Virginia.) 

19. 25 A.B.A.J. 664, 665; August, 1939. 

20. See Annual Report of United States Attorney 
General, 1938. page 7. 

21. Annual Report of United States Attorney-Gen 
eral, 1939, page 6 and 10. 

22. Annual Report of United States Attorney-Gen 
eral, 1940, page 5 

23. Judge of United States Court of Appeals for 
the Second Circuit, in his book Courts on Tria 
poge 4. 
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Tokyo University Receives 


Gift of American Law Books 


#® On Friday, April 17, 1953, in the 
Memorial Room of the Central Li- 
brary of Tokyo University, presenta- 
tion was made to the University of 
800-odd volumes of the National Re 
porter System, the gift of the pub 
lisher, West Publishing Company ot 
St. Paul, Minnesota. This presenta- 
tion was arranged through President 
Robert G. Storey of the American 
Bar Association, who became aware 
of the urgent need of recent law 
books in Japan during his visit to 
Tokyo in August, 1952, and who up- 
on his return took the 
with Mr. Harvey T. Reid, President 
West Publishing Company, with 


matter up 


the result of this generous gift, which 
idds another item to the long record 
of public-spirited service to the Bar 
by the law-book publishers of the 
United States—but a service, in this 
instance, to the legal profession of a 
foreign land. 

Tokyo University had prior to the 
outbreak of the Pacific war a com- 
collection of 


prehensive English, 


\merican and Dominion reports. 
Che National Reporter System—ex- 
cept for the Supreme Court Report- 
LRA 


\LR were complete, and the collec- 


er—the Trinity Series, and 
tion of state-reports antedating the 
National Reporters was extensive; 
he English Reprint, Revised Re- 
ports and Law Reports to the date of 
the war complete; and the Dominion 
Law Reports and various Indian re- 
sorts were in the library. The war, 
course, interrupted the acquisition 
4 these reports, and the postwar 
institutions 


overty of educational 


worked further hardship. The books 
donated by West Publishing Com- 
pany—continuations of all National 
Reporters from 1941 to date, plus a 
complete Supreme Court Reporter— 
supply this lacuna, establishing again 
in Tokyo University a complete 
library of American reports, which 
will be available to Bench, Bar and 
law faculties of Japan. The gift had 
a value of $7500. The University 
has arranged to keep the National 
Reporter System current in the fu- 
ture. 

Presentation of the books to the 
University was made on behalf of the 
donor and the American Bar Asso- 
ciation by Ben Bruce Blakeney of the 
Tokyo Bar, a long-time member of 
the Association and for several years 
past lecturer in American law at 
Tokyo University. Mr. Blakeney said 
in part: 

“The transaction has a deeper sig- 
nificance as a new event in the his- 
tory of Japanese-American legal re- 
lations, a history which I think it al- 
together fitting that we recapitulate, 
if summarily, on this occasion. It is 
perhaps not generally realized—not, 
at all events, by our professional 
brethren in the United States—just 
how long and honorable the history 
of Anglo-American law study in 
Japan has been. When Japan took 
up, in the eighteen-eighties and ‘nine- 
ties, the preparation and adoption of 
a modern system of law, she had na- 
tive scholars trained in the various 


leading legal systems—German, 


French, Anglo-American—of the 
West; and among these raged long 


the debate whether Japan should 
toward the 


orient herself common 
law or the civil law. As everyone 
knows, the civil law won out—though 
not without a struggle which even 
brought about postponement for 
three years of the promulgation oi 
the Civil Code once adopted under 
civil-law influence—and thencefor 
ward for half a century Japan gravi- 
tated in the orbit of German law. 
Notwithstanding the slight practical 
importance during that period of the 
study in Japan of Anglo-American 
law, the study was vigorously carried 
on, and the residence in Japan of 
a number of American and English 
scholars gave it new impetus. Among 
these foreign scholars we may men- 
tion Dean Wigmore, who taught for 
three years at Keio University in the 
early ‘nineties, and who needs no 
further introduction to legal men of 
T. Terry, long- 
time professor of Tokyo University 


any nation; Henry 


and one of the most original legal 
thinkers in the post-Austin era; J. E. 
de Becker, the English barrister who 
for many years practiced in Japan 
and who by his translations of Jap- 
facilitated the West's 
knowledge of Japanese law—repre- 


anese codes 
sented today by his son, a distin- 
guished practicing lawyer of Tokyo; 
Dr. Thomas Baty, one of the out- 
standing scholars of international 
law of our century and for many 
years adviser to the Foreign Ministry, 
still living in retirement in Japan. 
Of distinguished Japanese scholars of 
Anglo-American law, we may name 
Professor Hozumi, of this University, 
who led the fight for revision of the 
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German-style Civil Code; Professor 
Masujima of Chuo University and 
School’; 


mention but one among the living 


the ‘English Law and—to 


Professor Emeritus ‘Takayanagi of 
this University, disciple of Terry and 
master of the present generation of 
scholars in the field, happily present 
with us today. 

“Under the influence of these men 
and others who kept the Anglo- 


(American law tradition in Japan 


alive and living, Japan was ready, 
when a defeat in war gave cause and 
opportunity for a general reconsider- 
ation of national outlooks and _ in- 
stitutions, to embrace American law. 
How first the Constitution and con 
stitutional law of Japan, then other 
segments of the public and private 
law such as criminal procedure and 
revised and 


commercial law, were 


modeled after the American origi 


nals, is recent history and need not 


be dwelt upon here. ...”’ 


The President of Tokyo University 
Expresses Thanks 

The books were accepted on behalf 
of the University by the President, 
Dr. Yanaihara Tadao. In his response 
to the presentation, Dr. Yanaihara 
said, 
= As you probably know already, 
this library building was constructed 
after the Earthquake of 1925 
through a donation from the late 
Mr. John D. Rockfeller. 


attention to the fact that also at that 


Great 
I call you 


time, a special committee was estab 
lished in the United Kingdom under 
Lord Balfour, 
ous valuable books for restoration ol 


and donated numet 
this library. It is very fortunate that 
these happy remembrances of friend 
ship and good-will have survived the 
war. 

“The war has passed away like a 
After the atti 
and sentiments of American, 


n-ghtmare. the war, 
tudes 
British and other people of free na 
tions toward us have been guided by 
sympathy and good-will in an at 
tempt to heal our wounds and re- 
health. On our 


store our part we, 


too, harbor no resentment toward 
that 


As severe as the war has 


those nations defeated us in 


the war. 
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President Yanaihara of Tokyo University, receives the present of law books at cere 


monies in Tokyo. 





been, more marked is this soothing 
feeling of good-will between the na 
I think this is the most mat 
velous fact that has occurred in the 
And | 


believe that this presentation of the 


tions. 


world history of our times. 


law reports has been realized also 
in an atmosphere of true friendship 
and good-will. ...”’ 


Remarks of 
Dr. Odaka Tomoo 


Dr. Odaka 
Faculty of 


Dean of the 
and 


Tomoo, 
Professor 
Suyenobu Sanji, Professor of Anglo- 


Law, 


American Law and concurrently 


Central 
made further responses on behalf of 


Director of the Library, 


the organizations represented by 
them respectively. Dean Odaka said, 
in English: 

“In Japan, which adopted the writ 
ten-law system of the European Con- 
tinent in the middle of the Meiji 
Era, the development of legal sci 
ences has been hitherto mainly in 
fluenced by the logical thinking of 
the Continental jurisprudence, while 
the intensive knowledge of Anglo 
American law was restricted to the 
limited circle of its specialists. One 
of the main reasons why the students 
of law in Japan find difficulties in 
the study of Anglo-American law 
lies in the fact that its spirit and its 


essence cannot be grasped by merely 
reading books. Its spirit and essence 


cannot be grasped by reading books 


because the Anglo-American law is 
the product of actual social life, its 
history and its tradition, its need to 
co-ordinate multiangled opposing in 
terests. Most of the Japanese students 
of law have been inclined to prefe1 
the logical way of thinking after the 
pattern of Continental jurisprudence 
for the reason that they can learn it 
through theories written in books 
and are able become experts ol 
legal sciences far more easily. 


“Since the end of the Pacific War, 


however, the situation has been 
changed considerably. The whole 
legal system of this country, at the 


top of which lies the constitution, 


has been fundamentally renovated 
in order to attain the supreme target 
of the democratization of the social 
life in Japan. Numerous new ideas 
institutions are 


and transplanted 


from the United States to Japan 
Many jurists and professors of lav 
went to the States to study legal sci 
ences of America. The logical rea 
soning starting from the written lav 
as the major premise is replaced with 
the practical examination of judicial 
cases and the research of the laws 
social life 


actually living in the 
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sociology of law has become the 
favorite of legal scientists in present 
day Japan. To study the legal system 
of America has become in such situa 
tion necessary for all those who are 
engaged in the learning of jurispru- 
dence in general not only to be able 
to carry Out comparative study but 
also to find out the appropriate way 
of interpretation and application of 
the postwar legal order of Japan 
which has been reconstructed under 
the strong influence of American 
law.” 

Professor Suyenobu also spoke in 


English, saying: 


Remarks of 
Professor Suyenobu 


. | am glad to be able to say that 
the study of Anglo-American law has 
always occupied an important place 
in the curriculums of leading Japa- 
nese universities. As early as 1874, the 
Law School of “Tokyo Kaisei-gak- 
ko”, the lineal ancestor of the present 
Tokyo University, taught English 
law. Chuo University, one of the 
foremost private universities, which 
was established in 1885, was origi- 
nally christened ‘English-Law School’ 
(Igirisu Horitsu Gakko); and its sec- 
ond name, (Tokyo Hogaku-in) was 
meant to be a translation into Japa- 
nese of the “Inns of Court” of Lon- 
don. Again, the late Dean Wigmore 
played an important role in estab- 
lishing the Faculty of Law of Keio 


University, and he himself taught 


some branches of American law. So 
you will see that the common-law 


traditon is deeply, though not 


widely, seated in Japanese legal 
education, and this fact, I think, has 
greatly contributed to promote the 
mutual understanding between Eng- 
land and America and Japan. Now 
after the Pacific war almost all uni- 
versities in Japan are striving to en- 
large more or less the scope of in 
struction in Anglo-American law. 
“The study of Anglo-American 
law, which is undoubtedly of pri 
mary importance in the reconstruc- 
tion of Japan in the spirit of Western 
democracy, is, however, beset with 
many difficulties, the gravest of which 
is that the Anglo-American law li- 
braries of the leading law schools 
are miserably inadequate. So far as 
American law reports are concerned, 
Tokyo University had purchased a 
complete set of the National Re- 
porter System in about 1914, but it 
was almost entirely destroyed by the 
great fire that followed the earth- 
1923. The 
bought another set, but owing to the 
the set 


quake of University 
outbreak of the Pacific war 
had to remain incomplete until this 
day. So, no more welcome gift could 
have been presented to us than the 
present one, for law reports are an 
absolutely indispensable tool for the 
common-law lawyers and scholars 


alike. Case law, which is still the very 


Tokyo University Receives Law Books 


heart and core of Anglo-American 


law, is embodied in law reports. In 
them is stored a vast amount of wis 
dom, experience, courage, sagacity, 
sense of justice and all the good 
possessed by the worthy successors 
who inherit the great common law 
tradition of the eminent members 
of the bench and bar of England and 
America. They are indeed a well of 
inspiration, not to be easily found 
elsewhere, from which the younger 


scholars and students may freely 


draw for instruction and guid- 
OREO 6 
The ceremony was closed by a 


few impromptu remarks by the Am- 
bassador of the United States, Robert 
D. Murphy, who recalled his own 
experiences as a law student and 
emphasized the importance to in- 
ternational understanding and co-op- 
eration of such cultural interchanges 
as that represented by this gift of 
law books. Among the other dis- 
tinguished guests attending the cere- 
mony were Chief Justice Tanaka of 
the Supreme Court of Japan, Pro- 
curator-General Sato, and the Presi- 
dent of the Federation of Japan Bar 
\ssociations, Dr. Iwata Chuzo; Mr. 
Legal Attaché, and 
the staff of the 
American Stephen H. 
Simes and Colonel Ellwood W. Sar- 
gent of the Judge Advocate Section, 
Armed Forces, Far East; and repre- 


Jules Bassin, 


other members of 


Embassy; 


sentatives of the Japanese and Amer- 


ican Bars of Tokyo. 


Piiataivie criminal procedure has its defects, though its essentials have 


behind them the vindication of long history. But all systems of law, howeve1 


wise, are administered through men and therefore may occasionally disclose 


the frailties of men. Perfection may not be demanded of law, but the capacity 


to counteract inevitable, though rare, frailties is the mark of a civilized 


legal mechanism. 


Mr. Justice Frankfurter, dissenting 


in Rosenberg v. United States, 346 
U.S. 273 at 310 (1953). 
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a The Spirit of Boston 

Boston was a fitting choice as the site for the seventy- 
sixth Annual Meeting of the American Bar Association. 
Boston has kept open more high roads that lead to free 
thought, free speech and free deeds than any other 
city. The pleasant memories of its cultured hospitality 
are tinctured with a deep, indelible recollection of the 
enduring significance of this historic hub of New Eng- 
land—truly, indeed, the cradle of our liberty. As our 
American Bar Association enters the fourth quarter of 
its life as a national organization of lawyers, we have 
drawn fresh inspiration and renewed resolution from 
our visit to this birthplace of American liberty. 

Liberty truly is, as Mr. Justice Jackson significantly 
reminded us in Boston, the child of a stable order. It 
was a Boston lawyer who proved by his conduct that 
liberty must be defended not alone from the tyranny 
of government, but also from the people themselves 
run amuck in patriotic fervor. John Adams, despised 
by New England Tories, was asked to defend Captain 
Preston and his British soldiers, indicted for murder 
after the Boston Massacre. The British captain’s plea 
to Adams to take the case of this penniless and hated 
group, tried the Boston advocate’s very soul. Despite 
John’s firm conviction that rebellion against the mother 
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nevertheless un- 

dertook the defense of the hated “lobsterbacks’”’. 
Why? He electrified the jury of his hostile fellow- 

townsmen when he said in his speech to them: 


must come—and soon—he 


country 


If by supporting the rights of mankind, and of invincible 
truth, I shall contribute to save from the agonies of death 
one unfortunate victim of a tyranny, or of ignorance equal- 
ly fatal, his blessing and tears of transport will be a 
sufficient consolation to me for the contempt of all mankind. 
John Adams’ successful defense in this celebrated case 

proved to the world that the colonial Americans were 
mature enough, wise enough and self-disciplined enough 
to rule themselves. Thus the American Revolution be- 
gan and culminated in liberty under law, while the 
French Revolution ran the gamut of mob rule, the 
terror, the guillotine and, finally, despotism. 

John Adams’ concept of liberty needs revitalizing 
today. Liberty must be defended from the concentrated 
authority of domineering government, from fiat and 
arbitrary rule. But it must also be protected against the 
revolting spectacle of a brutal mob psychology, which 
would kill freedom at the very time it mouths the slo- 
gans and catch-words of liberty. In the years ahead, the 
basic problem will continue to be what it has funda- 
mentally been in the past. How can we combine lib- 
erty with authority in such degree’ that liberty does not 
become license; that authority does not become tyran- 
ny? To state this perennial problem is easy. But the 
solutions in the critical days ahead will be neither ob- 
vious nor simple. The answers will demand as much 
ingenuity, learning, integrity and unselfish devotion to 
public service as were ever required of our profession. 

If our American liberties are to survive in a hostile 
world, American lawyers must rededicate themselves to 
John Adams’ ideal. Though the lawyers must be the 
champions of freedom, yet the real defenders of liberty 
are the people themselves. Respect for the law, that 
golden chain which binds us by history and tradition to 
the ancient institutions of Britain, must never be 
broken. It is in the hearts of our people that love of 
liberty must be nurtured if it is to survive. We lawyers 
have dedicated our lives to the defense of liberty under 
law. In this new atomic age we shall only preserve 
it by exercising the unflinching courage and balanced 
good judgment of the John Adamses of the past. This 
is our ideal; this is our task; this, our sacred duty. In- 
deed, our very survival as a free people, as Secretary 
of State Dulles pointed out in Boston, in the long run 
depends “not on men, but upon law, law which 
embodies eternal principles of justice and morality”. 

Today we stand rededicated to the calm and invinci 
ble conviction that American liberty shall not perish. 
Let the future bring what it will. We are Americans. 
We are lawyers in our nation’s service. Our courage shall 
not flag or fail. Ceaselessly, vigilantly, we shall strive 
to preserve for ourselves, and for those who come after 
us, liberty under law. 

May God crown our efforts with success. 
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Chief Justice Fred M. Vinson 


® Any appraisal of the life and char- 
acter of Fred M. 
teenth Chief Justice of the United 


Vinson,  thir- 


States, will emphasize his deep 
capacity for human understanding. 
Occupant of the most exalted judi- 
cial office of the United States, he 
unfailingly preserved its dignity and 
prestige. Yet he never lost touch 
with the flow of human life around 
him, having maintained intimate 
contacts with his fellow men at all 
levels of society. 

Born in Louisa, Kentucky, on Jan- 
uary 22, 1890, the son of the keeper 
of the county jail, the future Chief 
Justice attended the public schools 
and Kentucky 


Louisa and Centre College in Dan- 


Normal College in 


ville. A brilliant student, he was 
awarded the alumni prize in 1909, 
graduating at the top of his class, 
and the junior and senior law prizes 
in 1910-1911, while earning part of 
his expenses by tutoring in mathe- 
matics and working in the college 
law library. 

Early in his career, he acquired an 
interest in athletics which was to 
last throughout his lifetime. He was 
shortstop and captain of Centre's 
state championship baseball team in 
1910 and 1911, while earning college 
letters in baseball and basketball. He 
played semi-professional baseball in 
the Kentucky and West Virginia coal 
fields after his graduation. Within a 
few hours of his sudden passing, the 
Chief Justice had resorted to tele- 
vision to watch an interesting foot- 
ball game. 

Not long after he began the gen- 
eral practice of law in Louisa, to 
which he added experience in private 
business as a director of banking, 
wholesale grocery and milling con- 
cerns, he entered public office. In 
1913-1914, he was city attorney of 
Louisa, and in 1921 was elected com- 


monwealth attorney for his judicial 
district. He held this office until 
1924, when he was elected to fill a 





vacancy in the House of Representa 
tives of the Unitetl States Congress. 

Fred M. Vinson remained in the 
House of Representatives for four- 
teen years, interrupted only by the 
Republican landslide of 1928, when 
he returned to the practice of law in 
Ashland, Kentucky. During the Pres 
idency of Franklin D. Roosevelt he 
played an important role in support 
ing the major legislation of the pro 
gram of the Chief Executive. He was 
coauthor of the Vinson-Guffey Coal 
Act and won distinction as an au 
thority on tax and fiscal matters as a 
member of the House Ways and 
Means Committee and chairman of 
the subcommittee on internal reve- 
nue taxation. 


In 1937 he was appointed by Pres- 


ident Roosevelt to the United States 
Circuit Court of Appeals for the 
District of Columbia Circuit, and 
was serving on this Bench when he 
was also appointed by Chief Justice 
Stone in 1942 as Chief Judge of the 
United States Emergency Court of 
\ppeals to hear cases under the Price 
Control Act. 

The need for his ability as a capa- 
ble administrator and fiscal expert 
led him during the war in 1943 to 
resign from the judiciary and to ac- 
cept successive appointments in the 
executive branch as Director of Eco- 
nomic Stabilization, Federal Loan 
Administrator and War Mobilization 

(Continued on page 921) 
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National Conference of Bar Presidents 


® This Conference was organized 
during the administration of Harold 
Gallagher in February, 1950, with 
Charles W. Pettengill of Greenwich, 
Connecticut, as its first Chairman. 
Membership is made up of all pres- 
idents, past presidents and presiden‘s- 
elect of the several state bar associa- 
tions, of the local bar associations 
represented in the House of Dele- 
gates of the American Bar Associa- 
tion, as well as the present and past 
Presidents of the American Bat 
Association. 

The purpose of the Conference is 
to provide a forum for the inter- 
change of ideas among members of 
the Conference, to exchange maie- 
rial and information 
to the activities of each of the asso- 
ciations, to provide a means of co- 
ordinating the activities of the state 
bar associations and the local bar 


with respect 


associations with the American Bar 
Association to the end that a unified 
support for the organized Bar shall 
be provided on a national basis and, 
in addition, to make it possible for 
the members of the Conference, to 
meet one another and provide con- 
tacts of lasting value. 

The Conference meets at the time 
of the American Bar Association An- 
nual Meeting and at the time of the 
Mid-Year Meeting of the House -olf 
Delegates of the American Bar As- 
sociation. The session lasts from a 
day to a day and a half. Under the 
able leadership of Charles W. Pet- 
tengill, its first Chairman, and that 
of Richard P. Tinkham and Albert 
E. Jenner, Jr., the Conference has 
steadily grown not only in size but 
in importance to the organized Bar 
as an efficient means of distribution 
of essential and worthwhile bar asso- 
ciation programs. It has been a ma- 
jor cog in the effort of the American 
Bar Association in its public rela- 
tions program. 
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This year’s Conference was at- 
tended by a larger group than evei 
before, nearly all of the states being 
represented. ‘The program this year 
began on Saturday, August 22, at 
2:00 p. M. and was continued until 
adjournment at 5:00 p.m. on Sunday, 
with a_ well-attended 
luncheon intervening between the 


August 23, 


morning and afternoon sessions on 
Sunday. 

Space will not permit any great 
detail as to the program itself. The 
meeting was addressed by Robert G. 
Storey, the retiring President, by 
William J. Jameson, the incoming 
President, and by Admiral Ira H. 
Nunn, the Judge Advocate General 
of the Navy. The Conference passed 
several resolutions of interest to the 
Bar, one strongly endorsing the pres- 
ent investigation which has been 
undertaken by the Committee on the 
Improvement of Criminal Justice 
headed by Mr. Justice Robert H. 
Jackson of the Supreme Court of the 
United States and pledging the sup- 
port of the Conference to the stud- 
ies being carried on by that Commit- 
tee. 

The Conference also recognized 
the need for the establishment and 
construction of the new American 
Bar Center in Chicago and pledged 
the support of the various state and 
local bar associations and of the in- 
dividuals present at the Conterence 
to make the current drive for funds 
in their respective states a success. 

Mr. Tinkham announced the com- 
pletion of the public relations man- 
ual which is now ready for distribu- 
tion. This is a magnificent work and 
should be in the hands of every bar 
association executive in the country. 
If each bar association executive will 
have his public relations committee 
and its own officers study this report, 
it will provide invaluable sugges- 
tions for bar programs and the fur- 


therance of public relations of thei 

associations. 
John E. 

National Conference of Bar Associa- 


Berry, Chairman of the 


tion Secretaries, gave a most inter- 
esting and enlightening talk from 
the Secretary's point of view ex- 
pressing some very practical and val- 
uable suggestions which may well be 
adopted by bar presidents in carry- 
ing out their programs. 

Edwin M. Otterbourg, President 
of the New York County Lawyers 
Association, read a most interesting 
paper on “Fair Trial and Free Press” 
emphasizing the respective obliga- 
tions of the lawyer and the news- 
paperman. This subject is of par- 
ticular importance to the Bar and 
to the public. His address should be 
in the hands of every bar association 
executive. 

I. Wiser, of New York, 
spoke briefly upon the Adult Legal 


Theodore 


Education program put on by the 
Young Lawyers’ Section of the New 
York State 
junction with the Department of Ed- 
ucation of New York State. 
Boodell, of 
spoke on the Unauthorized Practice 
of the Law. 

The Wiser, 
Boodell, Berry and Otterbourg will 


Bar Association in con- 


Thomas J. Illinois, 


addresses of Messrs. 
be sent to each member. Others may 
be had by writing to Charles Pet- 
tengill, Greenwich, Connecticut. 

During the luncheon period the 
Texas Bai 
\ssociation’s moving picture “With 
Benefit of Counsel” 


Conference viewed the 


One of the most interesting por 
tions of the program was the panel 
discussion on the subject, “What Ou 
Bar Association Has Accomplished 
or Is Undertaking”. The panel con- 
Franklin R. Brown, Pres- 
ident of the New York State Bar As- 
Colin) M. Makepeace, 
Rhode Island Bat 
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Robert W. 
President-elect of the Massachusetts 
Jean S. 
stein, President of the Colorado Bat 
Edward _L.. 
President of the Minnesota Bar As 


\ssociation; Bodfish, 


Bar Association; Breiten 


\ssociation; Gruber, 


sociation; and Langhorne Jones, 


President of the Virginia State Bar. 


New 
year are Arthur VD. Chamberlain, 
Rochester, New York, 
Archibald M. Mull, 
mento, California, Vice Chairman; 
and Charles W. Pettengill, Reporter 
and Treasurer. 


ofhcers for the succeeding 


Chairman; 
Jr., of Sacra- 


All bar presidents are requested to 


American Bar Center: 


National Conference of Bar Presidents 





March 
program in Atlanta. This should be 


submit suggestions for the 
done promptly as it takes considet 
able time to arrange a program on a 
national scale. Only through such 
co-operation can the Conference 
continue to develop and prove its 
value to the Bar and the public. 


ls Your Name on the ‘Roll of Builders’? 


® Lawyers of America have prov ided 
substantial evidence that they want 


an American Bar Center. 

Proof that they want the nation 
al headquarters of their profession 
provided with adequate and modern 
facilities for carrying on the com 
plex work of the organized Bar, as 
well as for thorough and scholarly 
study of social-legal problems of ou 
times, lies in the fact that at the 
time of going to press $713,192 has 
been contributed toward the $1,500, 
000 sought from the legal profes- 
sion in order to complete the build- 
ing fund. 

Chis sum represents contributions 
from only 6035 of the fifty thou 
sand members of the American Bar 
Association and from 1435 nonmem- 
ber lawyers and 101 corporate 
donors. Within the next few weeks 
thousands of lawyers who have 
weeks thousands of lawyers who have 
not yet been asked to contribute 
will be given the opportunity to 
make their pledges. The Finance 
Committee of the American Bat 


Foundation has every confidence 
that these thousands will want their 
“Roll of 


recorded 


names inscribed on the 


Builders”, which will be 


permanently in the Bar Center. 


Even at the time of the Diamond 
Jubilee Meeting of the American Bat 
\ssociation in Boston, four states had 
exceeded their quotas in the cam- 
paign, although by no means had 
all members in those states been 
asked to give: In many communities 
the campaign did not get under way 
with any intensity until after Labor 
Day, and the flow of contributions 
has continued at a steady pace since 
that time. 

Effort has been made to organize 
the campaign in such a manner that 
personal calls could be made upon 
every member of the Association. 
This has not been possible in all 
cases. The lawyers who are working 
on the campaign as directors in theit 
communities, or as “persuaders’’, are 
just as busy as the lawyers who are 
asked to give. Whenever possible 
they have taken time out to ask other 
lawyers in their communities to give, 
but the limitations of time have pre- 
vented many personal requests from 
being made thus far. 

It is doubtful, however, whether 
America is entirely 


unaware of the fact that the 


any lawyer in 
Amer 
ican Bar Center is to be built on 
Chicago’s Midway near the campus 
of the University of Chicago. 


Many state and local bar associa- 


tions have offered their assistance in 
telling the story, and a considerable 
number have made _ contributions 
from their own treasuries. In some 
cases the complete quotas for coun- 
ties were contributed from county 
bar treasuries. It has been pointed 
out, however, that the contribution 
from the individual lawyer will pro- 
vide not only money for the building 
fund but great satisfaction to that 
lawyer in the knowledge that he per- 
most 


sonally has a share in this 


ambitious project ever undertaken 
for the entire legal profession. 

\s has been pointed out, there 
are thousands of lawyers still to be 
called upon and asked to give. Every 
lawyer in every community who pos- 
sibly can spare the time is urged to 
work with his local campaign direc- 
tor in seeing to it that no one is 
denied the opportunity to make as 
large a contribution to this fund as 
his means will permit. Many con- 
tributors are taking advantage of the 
three-year pledge in order to increase 
the size of their gifts. The man who 
can afford to give $100 usually, upon 
reflection, discovers that he also can 
give the same amount for the next 
two years. Thus his contribution be 
comes $300 instead of $100. 





October, 1953 * Vol. 39 903 











Books for Lawyers 





Rerrospectr: THE MEMOIRS 
OF THE RT. HON. VISCOUN'! 
SIMON. London: Hutchinson & Co. 
Ltd. 25s. 

Those who remember with espe- 
cial pleasure the visits of that emi- 
nent lawyer and delightful English 
gentleman, Sir John Simon, to meet- 
ings of the American Bar Association 
in 192] and 1930, as representative of 
the Bench and Bar of Great Britain, 
are happy that he has put together 
under the title Retrospect some of 
the more interesting and _ historic 
events in his outstanding career. 

This notable book is the work of a 
master of English, a superb barrister 
and a good and faithful soldier and 
servant of his beloved England. One 
of Oxford’s favorite sons, Solicitor 
General, Attorney General, Leader 
of the National Liberal Party, Home 
Secretary, Chancellor of the Excheq- 
uer, Foreign Secretary and Lord 
Chancellor, no Englishman of the 
present time, except Winston Chur- 
chill, is better equipped to write an 
epitome of British political history 
of the last fifty years. 

Son of a devout Congregational 
minister and a cultured mother, 
John Simon was so endowed mental 
ly and physically that his education 
was obtained principally by his own 
achievements in scholarship. He was 
an insatiable student, an indefatiga- 
ble worker and a most congenial 
friend and associate. 

Hardly had he been called to the 
Bar than young Simon had more 
clients than he could represent. Yet, 
like so many gifted Englishmen, he 
considered public service his prime 
duty, and he was elected to the 
House of Commons when he was 
approaching the zenith of his career 
as a lawyer. Quickly, he became a 
leader in Parliament. 
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His chairmanship of the Royal 
Commission on Indian Independ- 
ence brought forth new and effective 
light on that vexatious problem and 
contributed to its solution; and his 
opposition to disarmament after 
World War I evinced his prophetic 
vision, although no more convincing 
supporter of Prime Minister Neville 
Chamberlain’s efforts to avoid World 
War II can be found. His discourse 
on that subject is a masterpiece. 

During the Second World War, 
Lord Simon's superhuman tasks were 
the budgets and the raising of reve- 
nues to carry on the struggle, the es- 
tablishing of food subsidies and the 
strengthening of the pension system, 
even in the face of war; and in these 
he was so skillful that, contrary to 
the experiences of most tax gather- 
ers, his popularity increased. 

Having served with five Prime 
Ministers—Asquith, MacDonald, 
Baldwin, Chamberlain and Church- 
ill—Viscount Simon's personal 
view of each of them is choice 
reading; and two of the speeches 
printed in the appendices are gems 
of after-dinner oratory. 

Only one American experience is 
mentioned, and that occurred in 
1903 when John Simon was a junior 
to Sir Robert Finlay, Attorney Gen- 
eral of England, in the great inte 
national arbitration about the bound- 
ary of Alaska; and, in this reminis- 
cence, high praise is given to a for- 
mer President of the American Bar 
Association, the late Jacob M. Dick- 
inson of Tennessee, who was of 
counsel for the United States. 

In Retrospect we have vivid exam- 
ples of some of the differences be- 
tween English and American poli- 
tics. There, the brightest minds are 
trained to govern, and forego private 
affluence for public usefulness. In 
America, the rabble-rousing dema- 


gogue, who is not really fitted fon 
office, has so often driven away the 
best qualified candidate that citizens 
have grown to shun political office as 
a mild disgrace. In time, there must 
be a change of loyalties, or our form 
of government will fail. Democracy 
actually is the most difficult of all 
forms of government, and its success 
demands the best talent and the 
heaviest personal sacrifices. John Si- 
mon, today an elder statesman, Says 
in closing his memoirs: 

“Politics contain so much of frus- 
tration and disappointment that the 
choice to launch one’s boat on those 
uncertain seas, rather than to be 
content to navigate the quieter wa- 
ters of the bar, must seem to many 
unsatisfying. Yet, if I had my time 
over again, I would hope to spend 
it in the field of public affairs—and 
try to do some things better.” 


WALTER CHANDLER 


Memphis, Tennessee 


Tue LAW OF WORKMEN’S 
COMPENSATION. By Arthur Lar- 
son. Albany: Matthew Bender & Co. 
1952. $40.00. Pages (Volume 1) xlii, 
823; (Volume 2) xx, 770. 

This is an outstanding work, not 
only because the author treats with 
accuracy, completeness and discern- 
ing criticism a complicated and im- 
portant area of modern American 
law, but also because he uses the 
English language with precision and 
grace. 

The physical form of the treatise 
is unusual, but not unique, for Mat- 
thew Bender and Company began 
some fifteen years ago to put out 
books of this style. Each of the two 
volumes consists of a series of four- 
teen pamphlets (generally of sixty- 
four pages each and not correspond- 
ing to divisions of the text) impaled 
on metal pins carried by heavy inter- 
locking covers. In this, as in all other 
ways, the publishers have created a 
handsome product. Such a dismem- 
berable format has many advantages 
(and some disadvantages); certainly 
it facilitates piecemeal revision. 


Professor Larson, who since the 
publication of this book has become 
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Dean of the Law School of the Uni- 
versity of Pittsburgh, speaks from 
experience in practice in Wisconsin 
and in teaching in New York, both 
of which states have been pioneers in 
workmen's compensation and are 
still leaders in interpretation and 
administration of this branch of law. 
His l’vely and lucid style gives savor 
.» a subject which many equally 
competent legal scholars would pre 
sent less interestingly. He has indeed 
achieved what he intended, which, as 
he says in the preface, is to write a 
book for two uses, “‘as a working tool 
in briefing compensation questions”, 
and as a readable whole. 

“The ultimate social philosophy 
behind compensation liability” he 
holds to be “belief in the wisdom of 
providing, in the most efficient, most 
dignified, and most certain form, fi- 
nancial and medical benefits for the 
victims of work-connected injuries” 
(Section 2.20). 

After terse presentation of pur- 
pose, urgency and history of compen- 
sation legislation, he reaches the 
meat of Volume 1: “arising out of 
and in the course of employment” 
and its variants; “injury by accident” 
and its alternatives; and “employ- 
ment” and “contract of hire’, as com- 
pared with like terms in the common 
law of agency. 

In dealing with these often over- 
lapping and steadily expanding stat- 
utory phrases the author avoids repe 
tition by the skillful arrangement of 
his argument. 

It is important to note, he points 
out, that “in the law of respondeat 
superior, the harmful force is always 
an act of the servant, or at least an 
omission which is the equivalent of 
an act’, but often a compensation 
claim involves no such act, the em- 
ployee being acted upon; also that 
the usual statute requires that “the 
injury must arise in the course of the 
employment”, not that the employee 
must be in the course of his employ- 
ment (Section 14.00). 

His insistence on such distinctions 
gives his presentation and criticism 
power. One feels that he has thor- 
oughly assayed his ore and knows 
how to refine it. Here is one example 


among many: He examines (Section 
43) the tests of employment (in rela- 
tion to third parties), as set out in the 
Restatement of Agency, §220, to de- 
termine their weight in the different 
situation of the compensation claim. 
His conclusion is that the test of 
“right to control the details of the 
work”, absence of which is properly 
dominant in excluding respondeat 
superior, gives place to what he calls 
(combining several Restatement 
tests) “the nature of the claimant’s 
work in relation to the regular busi 
ness of the employer’ (Section 43.50), 
which is expressed in Wis. Stat. §102.- 
07 (8), and is tacitly applied in Gor- 
don v. New York Life Insurance Co., 
300 N.Y. 652, 90 N.E. 2d 898 (1950). 
The term employee, he says, is “ex 
panding with such relentless persis- 
tence that it is positively unsafe to 
rely upon precedents drawn from 
early compensation law or from tort 
law” (Section 43.54). Today the man 
is an employee, whose work is “an in- 
tegral part of the regular business of 
the employer” and who, “relative to 
the employer, does not furnish an 
independent business or professional 
service” (Section 45.00). 

In Volume 2, the chapters on con 
flict of laws and on the relation of 
workmen’s compensation to other 
kinds of wage-loss protection I find 
especially noteworthy. They should 
be read by anyone interested in the 
law not as a cluster of threads but as 
a serviceable fabric, a garment fit for 
a society that disregards in its living 
both political and economic fron- 
tiers. The weavers of American com- 
pensation law did not have a sufh- 
ciently large pattern to make a com- 
pletely adequate and artistic product, 
and the courts alone can fill only 
some of the holes, unsnarl only some 
of the knots and harmonize only 
some of the discords. Mr. Larson’s 


1. Less than two thirds of Volume 2 is text 
It contains also extensive appendices, giving in 
tabular form a summary of provisions of all the 
American compensation laws Basic Coverage 
2. Defenses; 3. Exemptions; 4. Employer Mis 
conduct; 5. Illegal Employment of Minors; 6 
Extraterritoriality; 7. Election and Insurance; 8-17 
Benefits; and 18-21. Procedure (time, review and 
fee provisions). These are followed by sample 
nsurance policies and forms (selected from var 
ous states). The last three pamphlets consist of 
168 pages of excellent index 
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book will stimulate a more embrac- 
ing design, leading to a more harmo- 
nious and sufficient system of com- 
pensation for wage-loss and medical 
needs.! 

WiLuiAM G. RIcE 


University of Wisconsin 
Madison, Wisconsin 


Tue PREPARATION AND 
rRIAL OF CASES IN THE TAX 
COURT OF THE UNITED 
STATES. By Loyal E. Keir. Pub- 
lished by the Committee on Con- 
tinuing Legal Education of the 
American Law Institute collaborat- 
ing with the American Bar Associa- 
tion, 133 South 36th Street, Phila- 
delphia 4, Pennsylvania. 1953, $2.50 
Pages 165. 

Since the time of its creation the 
Tax Court of the United States 
(formerly Board of Tax Appeals) has 
been rather a strange and dimly 
understood tribunal to the average 
practicing lawyer. This has been 
particularly true to practitioners 
whose area of practice is other than 
in Washington, D. C. 

This timely treatise, which might 
in truth be called a “Book or Manual 
of Instruction” should do much to 
dispel the fear and queasiness which 
the practicing lawyer has to sub- 
mitting his client’s controversy to 
the Tax Court. 

Even the experienced Tax Court 
trial attorney will find the manual 
helpful and also of particular assist- 
ance in teaching the younger law- 
yers in the firm about the mechan- 
ics of handling a Tax Court case. 

All of the Tax Court forms, from 
petition to appeal, including instruc- 
tion on the presentation of evi- 
dence, the manner of taking an ap- 
peal, have been set forth, together 
with a pro and con discussion of the 
various methods followed by the 
experienced 
pleading of a case. The reader will 
here find a form of petition which 


practitioner in the 


pleads only ultimate facts and also 
one which sets forth the manner of 
pleading detailed facts. 

Ihe instructions on preparing a 
case for trial and also on calling 
and examining witnesses will be of 
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particular help to the attorney who 
for the first time may find himself 
in a strange tribunal with no pre- 
vious experience in the trial of a 
Tax Court case. 

Here is a book which illustrates 
the recent trend to a more practical 
approach in teaching the practice of 
law and gives courage to the belief 
that the Tax Court is actually at- 
taining stature as a court, rather 
than being just another collection 
agency for the Collector of Internal 
Revenue. 

This book is recommended for re 
quired reading by any lawyer prac- 
ticing or expecting to practice before 
the Tax Court and also by law 
students who aspire to the develop- 
ment of a tax practice. 

RALPH U. HENINGER 
Davenport, Iowa 


Beyonp THIS PLACE. By A. J. 
Cronin. Boston: Little, Brown and 
Company. 1953. $3.75. Pages 316. 
In reading this latest novel of Dr. 
Cronin, a lawyer again deeply re- 
flects on the many weaknesses of the 
jury system, and yet hardly a fairer 
plan can be worked out than for a 
citizen to be tried by a jury of his 
peers. The susceptibility of a jury to 
passion and prejudice in the heat of 
trial is well brought out by the 
author in depicting the trial of Rees 
Mathry. An analysis of the evidence 
against Mathry at times tests the 
credulity of the reader in believing 
that a verdict of guilty could have 
been returned upon such circumstan- 
tial evidence. Yet, it is not impossible 
to believe that the prefabricated alibi 
which Mathry had worked up could 
get him into serious trouble when it 
was brought out that he had tried 
to prepare in advance against the ac- 
cusations that would surely be made 
against him when the murder of 
Mona Spurling was discovered. Un 
doubtedly, the trial and conviction 
of Rees Mathry, although in fic 
tion, could well become a_ cause 
célébre leading to reformation in the 
trial of criminal cases, both in Eng 
land and in this country. Also, the 


treatment to which prisoners were 
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subjected at Stoneheath Prison can 
well evoke an arousal of public deter- 
mination to improve prison condi- 
tions and the manner of handling 
prisoners. 

The plot of this Cronin novel, 
which is cleverly evolved from the in- 
cident where the son, Paul, is first 
required to produce a birth certifi- 
cate, leading to the disclosure by his 
mother that he is the son of the con 
victed murderer Rees Mathry, and 
then his determination to establish 
the innocence of his father; hard- 
ships endured during Paul’s stay at 
Worthley; his friendship with the 
outcast Lena Anderson, herself the 
victim of tragedy; together with the 
final discovery of the real murderer 
in the person of Enoch Oswald, 
makes for a very readable novel. 

This reader does not believe this 
novel quite lives up to some of Cron- 
in’s previous works, but we must say 
that a number of the characters sur- 
vive as personalities we are familiar 
with. Sir Matthew Sprott, public 
prosecutor, is a type that we have 
sometimes had even at the American 
Bar, where success of the individual 
attorney has seemed more important 
to him than the administration of 
justice. —The novel emphasizes the 
fact that a barrister or attorney who 
places personal advancement ahead 
of the administration of justice has 
forgotten his primary duty, as an off- 
cer of the court, to see that justice 
is done. The writer, after many years 
of practice, cannot quite agree with 
the viewpoint once expressed by an 
older member of the Bar that he had 
won so many cases which he should 
have lost and lost so many cases that 
he should have won that “perhaps 
after all justice was done”. In talking 
to younger members of the Bar and 
younger associates of our firm, we 
have always tried to inculcate the 
basic philosophy that our prime duty 
is to present the facts and law to 
the court, or evidence to the jury, 
and that the trial of a lawsuit is not 
just a game where victory must be 
won by sacrifice of justice. 

We do not believe that a practic 
ing lawyer can gain much knowledge 
or wisdom from reading Beyond This 





Place, but he will be entertained by 
a somewhat superior ‘“Whodunit” 
and will have his sympathies aroused 
lor the “underdog” and will at the 
end pause to reflect upon the intense- 
ly interesting miscarriage of justice 
which resulted in the fifteen-year im- 
prisonment of Rees Mathry. Pros- 
pective women jurors who read this 
novel will certainly be wary of cir- 
cumstantial evidence when the court 
delivers to them the instruction that 
the defendant must, on the evidence, 
be found guilty “beyond a reasonable 
doubt”. 

The identification of Rees Mathry 
by the witnesses Louisa Burt and Ed 
Collins was pretty flimsy and defense 
counsel must have been somewhat 
derelict in not establishing the fact 
that the street lamps were not actual- 
ly burning at the time of the murder, 
when the witnesses purported to see 
the elder Mathry fleeing from the 
scene. The many improvements in 
methods of identification, the scienti 
fic analysis of handwriting experts, 
blood identification and scientific re- 
search would probably make impos 
sible both in England and in this 
country a set of circumstances which 
produced the wrongful conviction of 
Rees Mathry. 

For the layman, this novel can af 
lord a certain amount of scary excite 
ment, stir up deep sympathy and 
perhaps a certain amount of resent- 
ment toward the then system for the 
administration of justice in the early 
twenties of England and perhaps a 
belief that prison reform is one of 
the great sociological needs of our 
time. 

For the lawyer with experience in 
the criminal courts of either England 
or this country, this latest novel by 
Dr. Cronin will afford a relaxing 
pastime and perhaps make him re 
lect somewhat on the possible weak- 
ness of both the jury system and of 
certain members of the Bar who use 
the administration of justice for their 
own material advancement, but ove 
and beyond straining his credulity, 
gain him little in knowledge of law 
or the administration of justice. The 
suicide of the real murderer, Enoch 
Oswald, the freedom of Rees and the 
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prospect that Paul and the ethereal 
Lena live happily ever afterwards is 
sufhicient justification in my book for 
the whole tragic story, regardless of 
the fact that the novel will probably 
never be classified as one of the great 
of all time. 

We have here the typical makings 
of a good courtroom movie and the 
Arthur Rank 
could really make into exciting en- 


kind of thing Sir J. 
tertainment. May the pen of Dr. 
Cronin continue to flow, even though 
the reader must not take too seriously 
all of the doleful tunes which this 
skilled writer is able to play upon 
the reader’s heartstrings! 
PEARCE C. 
Albuquerque, New Mexico 


RODEY 


LT nTersTATE COOPERATION: 
A STUDY OF THE INTERSTATE 
COMPACT. By Vincent V. Thursby. 
Introduction by Carl B. 
Washington: Public Affairs Press. 
1953. $3.25. Pages vi, 152. 


In this brief volume Dr. Thursby 


Swisher. 


has presented a thorough and well- 
documented study of the compact 
clause of the Constitution in public 
law. Dr. Thursby concludes from 
this study that the use of the com- 
pact device is “desirable wherever it 
appears applicable”. In his studious 
evaluation of the strength and weak- 
ness of this device, however, the au- 
thor presents a picture of authorities 
weighted heavily on the side favor- 
ing limited application of the com- 
pact device. 

The compact clause of the Con- 
stitution prohibits a state from en- 
tering into any agreement or com- 
pact with another state or with a 
foreign power without the consent 
of Congress. Beginning with an in- 
teresting discussion of the historical 
background of the clause and its 
adoption into the Constitution, the 
book continues with a careful analy- 
sis of the many legal and practical 
problems relating to the compact 
clause, followed by an enlightening 
discussion of the present and pro 
posed uses of the compact device 

Of particular interest in the chap 


ter dealing with present uses of the 
compact device is Dr. Thursby’s dis- 








cussion of the compact among the 
Southern states for regional educa- 
tion as it applies to racial discrimina- 
tion and segregation. This compact 
is unique in that it is functioning 
without the approval of Congress, 
where the resolutions to grant con- 
sent were buried in a Senate commit- 
tee. 

The last portion of the book is de- 
voted to a critical appraisal of the 
utility and limitations of the com- 
pact clause and a brief conclusion by 
Dr. Thursby. 

The discussion of the utility and 
limitations of the compact device 
pervades the entire work, although 
there is a separate chapter especially 
devoted to this topic. This discussion 
points up the weaknesses of a com- 
pact—the inflexibility, the rigidity, 
the slowness in negotiation and 
amendment, and the inadequacy of a 
compact between sovereign states in 
dealing with fields of 
functions and conflicting interests. 


continuing 


Since agreements or compacts among 
the states with the consent of Con- 
gress not only have been urged in 
recent years to alleviate problems 
which affect more than one state yet 
are not national in scope, but also 
have been extolled as the answer to 
regional administrative problems of 
a continuing nature, Dr. Thursby’s 
study creates an impression that is 
perhaps more pessimistic than in- 
tended. This is particularly so since 
the progress during the last decade 
of those compacts setting up admin 
istrative bodies for continuous func 
tioning, such as the Atlantic States 
Marine Fisheries Commission, the 
Ohio River Valley Water Sanitation 
Commission and the Interstate Com- 
mission on the Potomac River Basin, 
has not been analyzed. Through- 
out the book Dr. Thursby’s own 
recommendation appears to be a 
realistic approach to the use of the 
compact device. He urges caution, 
analysis of the regional problem to 
ascertain the aptness of using a com 
pact and the incorporation both of 
delegated authority commensurate 
with the job to be done and of vari- 
ous other specific clauses into the 


agreement to eliminate many of the 
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difficulties thought to be inherent in 
a compact. 

Dr. Thursby has done an excellent 
research job. This comprehensive 
study should be of great value in the 
field of public law. 

AupREY O. BRACKEN 


Pittsburgh, Pennsylvania 


Tue PURSUIT OF HAPPINESS. 
By Howard Mumford Jones. Cam- 
bridge: Harvard University Press. 
1953. $3.50. Pages 168. 

From the engaging dedication of 
this volume, “To Marx Howe 
who should have written it’, to the 
concluding chapter there is humor, 
irony and depth, making this little 
work attractive, stimulating and in- 
formative. The chapters were origi- 
nally delivered as lectures in 1952 
under the Cook Foundation at the 
University of Michigan. 

With respect to his analysis of the 
concept of happiness and its part in 
the course of history, particularly in 
our own country, Professor Jones 
says, “I hope at least to have been 
suggestive, to have opened up some 
vistas for the legal philosopher and 
for the historian of ideas as ideas 
have developed in these United 
States.” This, indeed, he has done. 

The idea of the pursuit of happi- 
ness, he says, “belongs to a category 
of words, the meaning of which ev- 
erybody knows but the definition of 
which nobody can give”. He then 
traces the various uses of the term 
in Colonial days, all leading up to 
its memorable inclusion in the Dec- 
laration of Independence. This 
“Glittering Generality”, as he calls 
it, was impressive in its adaptation 
to the case established by our Found- 
ing Fathers. While the phrase was 
not transferred to our Federal Con- 
stitution, as so many erroneously 
believe, it nevertheless played a signi- 
ficant part in the evolution of our 
constitutional law, as Professor Jones 
illustrates. The term was incorpor- 
ated in more than two thirds of the 
state constitutions, which solemnly 
guaranteed a right to the pursuit of 
happiness. 


The author then traces the han- 
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dling of the concept of happiness by 
the courts of the land especially 
when they were called upon to de- 
termine precisely what is included 
in the variety of activities compre- 
hended by the pursuit of happiness 
as an unalienable right. 

After noting the conflict and con- 
fusion in the cases, Professor Jones 
seeks “to inquire into what streams 
of thought, what ethical and philo- 
sophic tendencies were at work to 
create in the eighteenth century a 
legal phrase so baffling in its impli- 
cations today, albeit it seemed to Jef- 
ferson and his contemporaries merely 
the common sense of the matter’. He 
finds two significant roots for the 
term, indicative of the basis for con- 
flict of interpretation, the one stem- 
ming from Plato through Epicurean 
and Stoic thought and the other as 
expressed by Horace, the one as an 
ethicopolitical concept and the other 
as a way of living. Jones then gives 





at some length the suggestive an- 
alysis by Professor Edmond Cahn 
of the Lockeian theory, an analysis 
that enables the author to link 
Locke, Jefferson, Madison and Wil- 
liam James in a single philosophic 
chain. In elucidating the various 
usages of the term, happiness, Jones 
reviews in particular the idea as ex- 
pressed by James Fenimore Cooper, 
Emerson and William James in the 
three periods of the last century. 
The concluding chapter, entitled 
“The Technique of Happiness’ is 
infinitely rich in its ironic descrip- 
tion of our “happy land, the land of 
This 


chapter is fit subject for nomination 


good cheer, God’s country”. 


for inclusion in any anthology of 
contemporary American prose, as it 
delightfully pictures the evidences of 
our “having a good time”. 
then turns sharply to the contrary ac- 


Jones 


count given by our gloomy novelists 
and concludes: “Doubtless the truth 


The Pardon of St. Ives 


® The “Pardon” of St. Ives takes 
place at Tréguier, Brittany, each 
year, on May 19. This year there was 
an unusual celebration because the 
day coincided with the seventh cen- 
tenary of the birth of St. Ives. 

He was born in a manor house 
near Tréguier, on May 19, 1253. 

He gave up his office as a priest 
in the church to become a lawyer to 
represent the poor. 

it was in the spirit of this event 
that the American Bar Association 
took the initiative, in May, 1936, in 
witness of its obligation to St. Ives 
as the patron of all lawyers, to give 
to the Cathedral in Tréguier a 
stained glass window to fill the place 
of a boarded up aperture in the old 
edifice. Since that time, the lawyers 
of France, of Belgium and of Hol- 
land, have also given windows in 
honor of St. Ives. 

It was the hope of the late Dean 
Wigmore and his Committee (who 
had the idea of this gift) that, one 
day, the old Cathedral would shine 
out once 


more, resplendent in 


stained glass windows. where mem- 
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bers of the Bars of various countries 
would be represented. 

This year, as in other years, law- 
yers came from many countries to 
celebrate the Pardon of St. Ives. To 
the splendor of a church service in 
his honor were added the sound of 
the Church bells and hymns which 
were sung by choirs, both in the 
Cathedral and in the cloister. 

Following the habitual opening 
ceremony, a reception, given by the 
Municipality, took place at the City 
Hall. Among the personalities pres- 
ent were Ministers of “Beaux-Arts”, 
Justice, Education and various Car- 
dinals and Bishops, and representa- 
tives from the French Bars, lawyers 
from Belgium, from Switzerland, 
from Holland, from Portugal and 
from the United States. 

After the reception at the “Hotel 
de Ville” (Town Hall), a service was 
held in the Cathedral, and those who 
could not get in followed the same 
through loud speakers which were 
placed on the outside. Then the 
usual procession left the Church, 
bearing the skull of St. Ives in a gold- 


lies somewhere between the Christ- 
mas tree glitter of the magazines and 
the inspissated gloom of serious fic- 
tion.”’ Now we find ourselves, he says, 
in a possible midground with the 
clamor of the psychologists and their 
confreres for “adjustment” to restore 
that much needed and much vaunted 
American happiness. He claims we 
can find here a semantic shift in the 
meaning of happiness, an adjustment 
which the courts have not yet recog- 
nized. He ends by completing the 
circle from our Colonial impetus to 
the pursuit of happiness by remind- 
ing us of the view of Jefferson: “It 
may be that Jefferson was wiser than 
are we, and that to rest content with 
limited, yet not unsatisfactory op- 
portunities and powers is the highest 
felicity an individual or a nation can 
achieve in an indifferent universe.” 
Such may after all be the common 
sense of the matter. 
LEsTER E. DENONN 

New York, New York 


and-crimson casket and all the pil- 
grims followed this cortege to the 
“Calvaire de Minihy” at the ancient 
chateau where St. Ives was born. 
During the procession, the crowd 
chanted the ancient litany of St. Ives, 
which the Bretons wrote concerning 
the good works of the saint hundreds 
of years ago. 

A number of speeches were made 
by the representatives of the different 
countries present at the Pardon; but 
that of “Vice Président des Associa- 
tions Nationales des Avocats de 
France” can be particularly cited: 

During seven centuries, thanks to St. 
Ives, the poor man has been assured 
of a legal defender and we only hope 
that there will never disappear such 
right to the poor because if the “avo- 
cat” disappeared, Force would take 
the place of Law. 

I was told frequently that the 
people of Brittany will never forget 
the generosity of the American Bar 
\ssociation in giving the first win- 
old Cathdral of Tré- 
guier, in honor of St. Ives. 


dow to the 


PENDLETON BECKLEY 
Paris, France 
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Review of Recent 


Supreme Court Decisions 


ADMIRALTY 


Procedural Aspect of Libel Under State 
Wrongful Death Statute Controlled by 
Federal Law 


® Levinson v. Deupree, 345 U. S. 648, 
97 L. ed. (Advance p. 869), 73 S. Ct. 
914, 21 U.S. Law Week 4403. (No. 
139, decided June 1, 1953.) 

Deupree was the ancillary adminis- 
trator of the estate of one Katherine 
Wing, killed in a collision between 
two motorboats on the Ohio River in 
Kentucky. This was a libel, filed in 
the United States District Court in 
Kentucky, seeking to recover damages 
from the owners of the boats. Deu- 
pree’s first appointment as adminis- 
trator was invalid under Kentucky 
law. Upon securing a valid appoint- 
ment, he sought to amend the libel, 
only to be met with the holding that 
Kentucky's one-year statute of limit- 
ations had run and that the libel had 
to be dismissed. 

The Court, speaking 
through Mr. Justice FRANKFURTER, 
held that federal practice, not Ken- 


Supreme 


tucky, controls the question whether 
the administrator, holding an effec- 
tive appointment under state law, 
should be permitted to amend. The 
Court reasoned that while a time 
limitation attached to a right of 
action created by state law is binding 
in a federal forum, the federal court 
is not “imprisoned by procedural 
niceties relating to amendments of 
pleadings”. In refusing to treat the 
amiendability of the libel as an inte- 
gral part of the right created by Ken- 
tucky, the Court pointed out that the 
federal court here was sitting as an 
admiralty court, and that the doc- 
trine of Erie v. Tompkins was irrele- 
vant. 

The case was argued by Charles E. 
Lester, Jr., for the petitioner and by 
Robert S. Marx for the respondent. 


Reviews in this issue by Rowland L. Young. 


ARMY, NAVY AND AIR FORCE 


Scope of Review of Courts Martial To 
Be Given by Federal Courts on Petitions 
for Habeas Corpus 


® Burns v. Wilson, 346 U. S. 137, 97 
L.. ed. (Advance p. 996), 73 S. Ct. 
1045, 21 U.S. Law Week 4485. (No. 
$22, decided June 15, 1953.) 

In this review of applications for 
writs of habeas corpus from soldiers 
sentenced by martial, the 
Court affirmed the judgments of the 


courts 


district court and court of appeals be- 
low, denying the writs, but divided 
on the question of the scope of re- 
view to be given by civil courts in 
such cases. 

Petitioners were convicted of mur- 
der and rape by general courts mar- 
tial and were sentenced to death The 
sentences were confirmed by the Pres- 
ident, and petitioners exhausted all 
them unde1 
the Articles of War. They then filed 
applications for writs of habeas cor- 
the United States District 
Court for the District of Columbia, 
alleging that they had been denied 


remedies available to 


pus in 


due process, specifying a number of 
alleged illegal acts by the military 
authorities ranging from illegal de- 
tention to procurement of perjured 
testimony and use of coerced confes- 
sions. 

The Cuier Justice announced the 
judgment of the Court in an opin- 
ion in which Mr. Justice Reep, Mr. 
Justice Burton and Mr. Justice 
CiarK joined. This opinion rested 
the judgment denying the writs upon 
the ground that the petitioners had 
been heard on every significant al- 
legation in the military courts and 
that it was not for civil courts to re- 
peat that process and re-examine and 
reweigh each item of evidence. 

The opinion declared that military 
courts have the same responsibilities 
as civil courts to safeguard constitu- 
and indicated that 


tional rights, 


George Rossman 


Editor-in-Charge 


civilian courts have jurisdiction to 
review due process questions raised 
by the record of a court martial. 
Mr. Justice JACKson concurred in 
the result without opinion. 
Mr. Justice 
curred in the affirmance of the judg- 


MINTON, who con- 
ment, took the position that the 
scope of civil review of court-martial 
proceedings is limited to the narrow 
question whether the courts martial 
had jurisdiction. 

Mr. Justice FRANKFURTER, dubi- 
tante, would have set the case down 
for reargument, rejecting both the 
view that military habeas corpus in- 
quiry was confined to review of tech- 
nical questions of jurisdiction and 
the view that the scope of inquiry 
was as wide as that of review of con- 
victions by state courts. 

Mr. Justice DouGias, joined by 
Mr. Justice BLack, dissented. Their 
view was that military prisoners are 
entitled to the general protection of 
the Fifth Amendment and that ha- 
beas corpus is an appropriate means 
of testing whether a military tribu- 
nal has exceeded its powers. 

The case was argued by Robert L. 
Carter and Frank D. Reeves for the 
petitioners, and by Solicitor General 
Cummings for the respondent. 


COMMERCE 

Railroad Held Liable for Full Value of 
Lost Baggage 

® New York, New Haven and Hart- 
ford Railroad v. Nothnagle, 346 
U.S. 128, 97 L. ed. (Advance p. 882), 
73 S. Ct. 986, 21 U. S. Law Week 
1412. (No. 525, decided June 8, 
1953.) 

This case held an interstate carrier 
liable for the full value of a passen- 
ger’s baggage lost in transit despite 
a stated $25 limitation in its tariff 
schedule. 

One Mrs. Nothnagle handed her 


October, 1953 * Vol. 39 909 











suitcase to a redcap in Meriden, 
Connecticut, while changing trains 
for Fall River, Massachusetts. She re 
ceived no baggage check and paid 
no money. The suitcase vanished, she 
sued and the state courts awarded het 
$615, the full value of the suitcase 
and it contents. The railroad insisted 
that its liability was limited by a 
tariff schedule filed with the Inter- 
state Commerce Commission, which 
limited recovery for baggage loss to 
$25 unless the passenger declared a 
higher value and paid a higher fee. 
The railroad also urged that the 
Connecticut decision invaded a field 
reserved to the federal jurisdiction 
by the Interstate Commerce Act. 
Mr. Justice CLARK, speaking for 
the Supreme Court, held that the 
transaction was indeed governed by 
federal law, and his examination of 
the applicable provisions of the Act 
led him 
limitation was a valid proviso, appli- 
cable to this type of situation. The 
allowed full 
ever, because the railroad had given 


Or 


to conclude that the $25 


Court recovery, how- 
Mrs. Nothnagle no opportunity to 
declare a higher valuation and had 
given her no notice of any limitation. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

The case was argued by T. J. 
O'Sullivan for the petitioner, and by 
John A. Danaher for the respondent. 


COMMERCE 


Railway Labor Act Does Not Preclude 
Suit on State-Created Right of Action 
for Wrongful Dismissal 


® Transcontinental and Western 
fir, Inc. v. Koppal, 345 U. S. 653, 97 
L. ed. (Advance p. 863), 73 S. Ct. 906, 
21 U. S. Law Week 4400. (No. 509, 
decided June 1, 1953.) 

Koppal was discharged by TWA, 
a carrier subject to the Railway 
Labor Act, for abuse of the sick-leave 
provisions of his employment con- 
tract. The contract, set forth in a 
written agreement between the Com- 
pany and the International Associa- 
tion of Machinists, provided for a 
system of appeals. Instead of pursu- 
ing that appeal, Koppal brought this 
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action in a United States District 
Court, alleging diversity of citizen- 
ship, seeking damages for breach of 
the contract of employment. Before 
the Supreme Court, the question was 
whether the Railway Labor Act pre- 
cluded resort to the state-recognized 
cause of action. 

Mr. Justice BuRTON, speaking for 
the Court, held that the Act did not 
deprive an employee of his state- 
created right to sue for damages for 
unlawful discharge, despite the fact 
that the federal statute provides a 
procedure for handling grievances 
to which the employment contract in 
question here conformed. The Rail- 
way Labor Act was held not to con- 
fine to exclusive federal jurisdiction 
the claim of an employee that he has 
been wrongfully discharged. 

The Court reversed the award of 
damages, however, on the ground 
that Koppal had failed to exhaust 
the remedies provided in the employ- 
ment contract. Exhausting such rem- 
edies was held to be required by the 
law of the state. 

Mr. 
‘without opinion. 


Justice Doucias dissented 

Mr. Justice ReEEp took no part in 
the consideration or decision of the 
case. 

The case was argued by Horace G. 
Hitchcock for the petitioner, and by 
Fred J]. Freel and Ray D. jones for 
the respondent. 


COMMUNICATIONS 


Promotion of Competition Is Not Suf- 
ficient Basis for Award of License for 
Radiotelegraph Circuit 


® Federal Communications Commis- 
ston V. RCA Communications, Inc., 
Mackay Radio and Telegraph Com- 
pany, Inc. v. RCA Communications, 
Inc., 346 U. S. 86, 97 L. ed. (Advance 
p. 913), 73 S. Ct. 998, 21 U. S. Law 
Week 4427. (Nos. 567 and 568, de- 
cided June 8, 1953.) 

In this case, RCA sought review of 
grant of a license issued by the Feder- 
al Communications Commission to 
Mackay Radio 
Company for a radiotelegraph service 


the and Telegraph 
between the United States and Por- 
tugal and the Netherlands. The new 






circuits duplicated circuits already 
provided by RCA. The Commission 
found that competition would not 
impair the ability of RCA to render 
adequate service, although more 
facilities were authorized than were 
necessary to handle the present and 
expected volume of telegraph trafhec. 
From this reasoning, the Commission 
that 


“reasonably feasible” 


concluded competition 
that 


duplicate facilities should be author- 


Was 
and the 
ized because of the “national policy 
in favor of competition”. RCA con- 
tended that Mackay must demon- 
strate that its services would be ot 
tangible benefit to the public. 

Mr. Justice FRANKFURTER, speaking 
for the Supreme Court, reversed the 
Commission’s grant of the licenses 
and remanded the case on the ground 
that “reasonably feasible’ competi- 
tion was not a sufficient basis for the 
Commission’s award. The Commis- 
had that 


competition was desirable here in the 


sion not even indicated 
light of its own experience, but had 
relied almost entirely on its interpre- 
tation of national policy. The Court 
took the view that there was no such 
national policy favoring competition 
in this field, pointing out that the 
very fact that Congress had seen fit to 
impose regulations contradicted the 
notion. 

At the same time, the Court re- 
fused to accept the view urged by 
RCA that some tangible benefit must 
be shown to warrant issuance of the 
The 
make its decision on its own judg- 


licenses. Commission should 
ment of whether the licenses were 
in the “public interest”, relying upon 
expert the 
needs of the industry, the Court said. 

The Court also rejected RCA’s 
argument that grant of the author’- 


its own evaluation of 


zation would violate Section 314 of 
the Communications Act, which for- 
bids common ownership of radio and 
cable the effect of which might “‘sub- 
stantially lessen competition”. 

Mr. Justice BLAck noted that he 
would have affirmed the Commis- 
sion’s action on the ground that its 
finding had substantial evidential 
support to maintain its order. 


Mr. Justice Reep and Mr. Justice 
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JACKSON took no part in the consid- 
eration or decision of the case. 

Mr. Justice DouctLas, dissenting, 
wrote a short opinion expressing his 
agreement with Judge Edgerton in 
the Court of Appeals that the Com- 
mission acted without authority and 
that its order should be set aside. 

The case was argued by Acting 
Solicitor General Stern for the Fed 
eral Communications Commission, 
by Ralph M. Carson for Mackay 
Radio, and by John T. Cahill for 
respondent. 


CRIMINAL LAW 


Distinction Between Misdemeanor and 
Felony Provisions of Mail Theft Statute 


® Tinder v. United States, 345 U. S. 
565, 97 L. ed. (Advance p. 801), 73 
S. Ct. 911, 21 U. S. Law Week 4394. 
(No. 113, decided May 25, 1953.) 

Section 1708 of the United States 
Code fixes the penalty for stealing 
from the mails at a fine of not more 
than $2,000 or imprisonment for five 
years, or both. If the value of any 
article stolen does not exceed $100, 
the maximum penalty is $1,000, or 
imprisonment for one year, or both. 

linder pleaded guilty to six counts 
of stealing from the mails and was 
sentenced to three years’ imprison- 
ment on each count. 

On a motion to vacate or correct 
sentence on the ground that the in- 
dictment failed to allege that any of 
the letters stolen had a value of more 
than $100, the 
reversed and remanded, speaking 
through Mr. Justice Rerev. The 
Court refused to accept the view that 


Supreme Court 


the lesser penalty was limited to 
cases where contents are illegally re- 
moved from a letter, in contrast to 
theft of the letter itself. The Court 
referred to the history of Section 
1708, and agreed with the Court of 
Appeals for the Ninth Circuit that 
such a technical distinction would 
have been spelled out more clearly 
if the Congress had intended to make 
it. 

The Court noted that the misde- 
meanor provision has since been 


eliminated from the statute. 
Mr. Justice Burton, Mr. Justice 








CLARK and Mr. Justice MINTON dis 
sented for the reasons stated by the 
Court of Appeals for the Fourth 
Circuit in affirming Tinder’s con 
viction. 

The Cuter ]usrice took no part 
in the consideration or decision of 
the case. 

Ihe case was argued by William 
W. Koontw for the petitioner and 
by Murry Lee Randall for the re- 
spondent. 


DISTRICT OF COLUMBIA 
Antidiscrimination Legislation Upheld 


® District of Columbia v. John R. 
Thompson Company, Inc., 346 U. S. 
100, 97 L. ed. (Advance p. 888), 73 
S. Ct. 1007, 21 U. S. Law Week 4415. 
(No. 617, decided June 8, 1953.) 

In this case the Court reversed a 
lower court’s dismissal of an informa 
tion charging respondent with retus- 
al to serve Negroes at one of its 
restaurants solely because of their 
race and color. The case turned upon 
the question of whether two acts olf 
the short-lived Legislative Assembly 
of the District of Columbia, passed 
in 1872 and 1873, were still in force 
in the District. Each act makes it a 
crime to discriminate against a per- 
son on account of race or color or to 
refuse service to him on that ground. 

In sustaining the Acts of 1872 and 
1873, Mr. Justice DouGLas, speaking 
for the Court declared that Congress’ 
power to grant self-government to 
the District was as great as its author- 
ity to grant self-government to terri- 
tories, and he concluded that Con- 
gress, by extending the Legislative 
Assembly’s power “to all rightful 
subjects of legislation’, had granted 
a power as broad as the police power 
of a state. 

The Court was still faced with the 
question whether the Acts were still 
in force. It was argued that the Code 
of 1901, 31 Stat. 1189, repealed them. 
Section 1636 of the Code repealed 
“all acts and parts of acts of the 
general assembly of the State of 
Maryland general and permanent in 
their nature, all like acts and parts 
of acts of the legislative assembly of 
the District of Columbia... .apply- 
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ing solely to the District of Columbia 

. except. ...police regulations. . . 
or acts relating to municipal 
affairs... .” 

Che Court concluded that the anti- 
discrimination acts were “general 
and permanent”, but held that they 
were included in the saving clause 
“as police regulations” and acts “re- 
lating to municipal affairs”. 

The Court also denied that the 
acts had been abandoned or repealed 
as a result of nonuse and administra- 
tive practice, saying that they were 
like any other legislation, and the 
failure of the executive branch to 
enforce a law does not modify or re- 
peal it. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

[he case was argued by Chester H. 
Gray for the petitioner, by Ringgold 
Hart for the respondent, and by 
Philip Elman for the United States 


as amicus curlae, 


FEDERAL TORT CLAIMS ACT 


United States Held Not Liable for 
Damage in Texas City Disaster 


® Dalehite v. United States, 346 U.S. 
15, 97 L. ed. (Advance p. 929), 73 S. 
Ct. 956, 21 U. S. Law Week 4431. 
(No. 308, decided June 8, 1953.) 

In this decision the Supreme Court 
absolved the United States of liability 
in the Texas City disaster of 1947. 

The case was a test case, representing 
some 300 personal and _ property 
claims amounting to more than 
$200,000,000. The explosions which 
rocked the port of Texas City, Texas, 
in April of 1947 were caused by the 
detonation of fertilizer made from a 
base of ammonium nitrate, a sub- 
stance long used as a military high 
explosive. The fertilizer was pro- 
duced by the Government and was 
loaded aboard a French vessel by 
which it was to be transported to 
Europe as part of a Government pro- 
gram to ease a shortage of fertilizer 
abroad. The District Court awarded 
damages against the United States 
under the Tort Claims Act, relying 
upon the Government's participation 
in the manufacture and transporta- 
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tion of a dangerous material. 

The Supreme Court reversed, 
speaking through Mr. Justice REep, 
holding that the Tort Claims Act 
was not applicable. ‘The Court exam- 
ined the Act in considerable detail, 
tracing its legislative history and the 
purpose of Congress to waive the 
Government’s immunity from suit 
for the tortious conduct of its agents. 
The Court pointed out that the Act 
does not apply (1) to acts or omis- 
sions of government employees act- 
ing with due care in carrying out 
statutes or (2) to discretionary acts of 
its employees in the performance of 
their duty “whether or not the dis- 
cretion involved be abused”. The 
latter was said to apply to this case. 

The Court declared that the acts 
of negligence complained of here 
were determinations made by admin 
istrators in establishing plans, specifi- 
cations and schedules of operations 
in carrying out the Government pro- 
gram to aid foreign nations, and 
therefore clearly fell within the sec- 
ond exception. Such specific matters 
as the bagging temperature of the 
fertilizer, the type of bagging used, 
the labeling thereof, the use of chem- 
icals to prevent water absorption 
(which allegedly increased the haz- 
ard of an explosion) were said to in- 
volve crucial decisions, affecting the 
whole feasibility of the program, 
made at the planning rather than 
the operational level. The Court re- 
jected the theory of absolute liability 
without fault, pointing to the statu- 
tory language which makes the Gov- 
ernment liable for a “negligent on 
wrongful act or omission” of a gov- 
ernment employee. 

Mr. Justice DoucLas and Mr. Jus 
tice CLARK took no part in the con- 
sideration or decision of the case. 

Mr. Justice JACKSON, joined by Mr. 
Justice BLAcK and Mr. Justice FRANK- 
FURTER, wrote a dissenting opinion 
which argued that the Government 
was here acting as a private manu- 
facturer and its alleged acts of negli- 
gence were in that role, and that the 
exceptions to the liability imposed 
by the statute are acts of policy de- 
cisions of a regulatory or govern- 


mental nature, not applicable here. 
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‘The case was argued by John Lord 
O’Brian and Howard C. Westwood 
for the petitioner Dalehite, by Austin 
Y. Bryan, Jr., for petitioner Pan- 
American Refining Corporation, and 
by Morton Liftin and Oscar H. Davis 
for the respondent. 


MONOPOLIES 


Defendant Buyer in Robinson-Patman 
Suit Cannot Be Required To Prove That 
Discriminatory Prices He Received Were 
Justified by Cost Differentials 


®" Automatic Canteen Company of 
America v. Federal Trade Commis- 
sion, 346 U.S. 61, 97 L. ed. (Advance 
p. 899), 73 S. Ct. 1017, 21 U. S. Law 
Week 4420. (No. 89, decided June 
8, 1953.) 

This was a proceeding under Sec- 
tion 2 (f) of the Robinson-Patman 
Act which provides penalties against 
buyers who knowingly induce or re- 
ceive discriminatory prices. Peti- 
tioner was a large buyer of candy and 
other products for resale through 
automatic vending machines in thir- 
ty-three states. The Commission 
introduced evidence that petitioner 
received and sometimes solicited 
prices it knew to be as much as 33 
per cent lower than prices quoted to 
other purchasers. The Commission 
did not show that the petitioner 
knew that the price differentials 
were not justified by cost differentials, 
contending that it had established a 
prima facie case of unlawful conduct 
by demonstrating petitioner's knowl- 
edge that it was receiving favorable 
prices. 

The issue before the Supreme 
Court, then, was whether the peti- 
tioner had the burden of coming for- 
ward with evidence to show that the 
price differentials were justified. Mr. 
Justice FRANKFURTER, speaking for 
the Court, refused to put that burden 
on petitioner. Pointing out that de- 
termination of the sellers’ costs was 
an extremely intricate process, and 
that the necessary data are ordinarily 
obtainable by the seller himself only 
after a detailed study of his business, 
the Court reasoned that the buyer 
was in no position to produce evi- 


dence about the seller’s costs, which 





it would be required to do if it had 


the burden of going forward. 

Mr. Justice DoucGLas, joined by 
Mr. Justice BLack and Mr. Justice 
REED, wrote a dissenting opinion. In 
this view, the Court’s opinion ig- 
nored the literal language of the stat- 
ute. Mr. Justice Doucias declared 
that the petitioner had consistently 
coerced sellers into granting price 
discriminations and that such con- 
duct was precisely what the Act had 
been directed against. 

The case was argued by Edward F. 
Howrey for the petitioner, and by 
Robert B. Dawkins for respondent. 


SECURITIES REGULATION 


Sales of Stock to Employees Held To 
Be ‘Public Offering” 


® Securities and Exchange Commis- 
sion v. Ralston Purina Company, 
346 U. S. 11, 97 L. ed. (Advance p. 
877), 73 S. Ct. 981, 21 U. S. Law Week 
4410. (No. 512, decided June 8, 
1953.) 

This was an action to enjoin re- 
spondent from offering unregistered 
shares of its treasury stock to “key 
employees” who inquired about pur- 
chasing stock without any encourage- 
ment from the company. Both the 
District Court and the Court of Ap- 
peals dismissed the suit, holding that 
the stock issues fell within the ex- 
emption of Section 4 (1) of the Se- 
curities Act of 1933 which provides 
that “transactions by an issuer not in- 
volving any public offering’ need 
not be registered. 

The Supreme Court reversed, 
speaking through Mr. Justice CLARK. 
The Court's decision turned upon 
the meaning of the words public 
offering in the statute. The Court 
found the legislative history and the 
decided cases of little assistance, and 
turned to the purpose of the statute 
to determine what constituted a 
“public offering” for the purposes of 
this case. It concluded that applica- 
bility of Section 4 (1) “should turn on 
whether the particular class of per- 
sons affected need the protection of 
the Act’. Reversing the judgments 
below, the Court held that the “key 
employees” to whom the stock had 
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been offered, who held jobs such as 
artists, bake-shop foremen, electri- 
cians, stock clerks, production train- 
ees, and stenographers, some of them 
in salary brackets as low as $2435, 
“were not shown to have access to 
the kind of information which regis- 
tration would disclose’, and there 
fore should be considered to be 
within the class of persons that were 
meant to be included in the term 
“public offering”. 


The Cuter Justice and Mr. Justice 
BURTON dissented without opinion. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

The case was argued by Roger S. 
Foster for the petitioner, and by 
Thomas S. McPheeters for the re 
spondent. 


UNITED STATES 


Assignee of War Contractor Held En- 
titled to Ciaim Over Federal Set-off 
for Unpaid Taxes 


® Central Bank v. United States, 345 
U. S. 639, 97 L. ed (Advance p. 872), 
73 S. Ct. 917, 21 U. S. Law Week 
4405. (No. 521, decided June lI, 
1953.) 

During World War II, the Gra- 
ham Ship Repair Company obtained 
a contract for ship repair work with 
the Navy. As permitted by the As- 
signment of Claims Act of 1940, the 
Company assigned the proceeds of 
the contract to petitioner Central 
Bank. The contract provided that 
such assignments were not “subject 
to reduction or set-off for any in- 
debtedness of the Contractor to the 
Government arising independently 
of this contract”. 

One of the partners of the Com- 
pany later converted to his own use 
withheld taxes due to the United 
States, and the contract was termi- 
nated. The unpaid withholding taxes 
amounted to $616,750.95, while the 
Government owed the Company 
$110,966.08 for work performed. The 
Company's indebtedness to the Bank 
was in excess of $110,966.08. The 





Comptroller General ruled that the 
$110,966.08 was a set-off 
against the tax indebtedness. The 


proper 


Bank brought this action in the 
Court of Claims, which ruled that 
the set-off in favor of the United 
States was proper because the tax 
deductions were not “entirely inde- 
pendent of the contract”. 

Mr. Justice REED, speaking for the 
Supreme Court, reversed. Declaring 
that the purpose of the Assignment 
Act of 1940 was to assist in the na- 
tional defense program by limiting 
the Government's powers to reduce 
properly assigned payments and re- 
duce the risk that lenders ran in 
financing war contracts, the Court 
reasoned that the indebtedness to the 
United States for the unpaid taxes 
was wholly independent of the con- 
tract and hence not subject to set-off 
in favor of the Government. The re- 
quirement that the taxes be paid, it 
was pointed out, arose from the In- 
ternal Revenue Code and not from 
the contract. The Court concluded 
that its interpretation of the Assign- 
ment of Claims Act carried out the 
bread congressional purpose of en- 
couraging private financing of gov- 
ernment contracts. 

The Cuter Justice, Mr. Justice 
Burton and Mr. Justice CLARK dis- 
sented. 

Mr. Justice BLack and Mr. Justice 
JACKSON took no part in the consid- 
eration or decision of the case. 

The case was argued by George 
H. Koster for the petitioner and by 
Lester S. Joyson for the respondent. 


WAR 
Selective Service Registrant Not En- 
titled To Complete Disclosure of 
F.B.1. File on Review of Denial of 
Classification as Conscientious Ob- 
jector 


® United States v. Nugent, United 
States v. Packer, 346 U.S. 1, 97 L. ed. 
(Advance p. 921), 73 S. Ct. 991, 
21 U. S. Law Week 4445. (Nos. 540 
and 573, decided June 8, 1953.) 
The Selective Service Act provides 
that when a conscientious objector’s 
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claim for exemption from military 
service is denied by the local board, 
he is entitled to review by an “ap- 
propriate appeal board”. All such 
appeals are referred to the Justice 
Department for an inquiry and hear- 
ing. The Department then makes a 
recommendation to the appeal board 
which may or may not be followed in 
reviewing the classification. Petition- 
ers were registrants who contended 
that they were entitled to full dis- 
closure of the report on the FBI in- 
vestigation conducted as one step in 
the review procedure. 

The Cuter Justice delivered the 
opinion of the Court denying a right 
of full disclosure of the FBI report. 
The Court said that the Department 
of Justice satisfies its duties under the 
statute when it accords a fair oppor- 
tunity to the registrant to present his 
case to the impartial hearing officer 
and at the same time, supplies him 
with a fair résumé of any adverse 
evidence in the investigator's report. 
The Court refused to assimilate the 
word “hearing” in the statute to a 
formal proceeding in the nature of 
a trial, declaring that the responsi- 
bility for classification was placed 
upon the draft boards, and that the 
duty of the Department of Justice 
was merely to advise the appeal 
board. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice BLack and Mr. Justice 
Douc tas, dissented, arguing that the 
very purpose of the hearing was to 
permit the registrant to meet adverse 
evidence, and that that could not pos- 
sibly be done if the source of the 
evidence was unknown. 

Mr. Justice Doucias, joined by 
Mr. Justice BLAck, wrote a short 
opinion decrying the use of state- 
ments by undisclosed informers in 
any judicial or investigative proceed- 
ing. 

In No. 540, the case was argued by 
Robert W. Ginnane for the United 
States, and by Hayden C. Covington 
for the respondents. 
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Administrative Law . 
ment practices. 


. . fair employ- 


® The first appellate judicial review 
of an order of the 
New York State Commission Against 
Discrimination, under that 
employment practices 
act, indicates that the courts will take 
a liberal attitude toward allowing the 


administrative 


issued 


state’s fair 


Commission to administer the act. 
The case involved the owner of an 
employment agency. The complain- 
ant, applying for a job as secretary, 
was asked to complete an application 
form which asked, among other 
things, whether her name was “ever 
changed legally or otherwise’. Later 
the applicant was asked in an inter- 
view if a former employer were Jew- 
ish and what the maiden name of the 
former employer's wife was. The 
Commission issued an order directing 
the agency to refrain from any in- 
quiries “directly or indirectly. . .re- 
specting race, creed, color or national 
origin”. There was also a require- 
ment that the standards be 
applied to all job applicants and a 
direction not to accept job orders 


same 


which contained a limitation as to 
race, creed, color or national origin. 

The Appellate Division, First De- 
partment, approved the Commis- 
sion’s findings that the statute had 
been violated sanctioned the 
breadth of the order. The question 


regarding change of name might be 


and 


quite appropriate under some cir- 
cumstances, the Court said, but when 
taken together with the other ques- 
tions in the instant case, a situation 
of discrimination arose. The manda- 
tory aspects of the order were held 


Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publishing 
Company or in The United States Law 
Week. 
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to be a reasonable effectuation of the 
statute’s purposes. 

Two judges dissented in part, on 
the ground that the portion of the 
order requiring the agency to furnish 
to the Commission for one year a 
record of all applications and the 
action taken on them was punitive in 
character and beyond administrative 
power. 

(Holland v. Edwards et al., 122 
N.Y.S. 2d 721, July 7, 1953, Bergan, 
J.) 


Attorneys . . . disbarment. 


® Another of the attorneys for the 
twelve first-string Communists con- 
victed under the Smith Act has been 
disbarred as the result of activity 
during that trial which has already 
caused his punishment for contempt. 
The Supreme Court previously dis- 
barred Abraham J. Isserman follow- 
ing his disbarment in New Jersey. Jn 
re Isserman, 73 Sup. Ct. 676. 

Now the Court of Appeals for the 
Second Circuit in a two-to-one deci- 
sion has affirmed the disbarment of 
Harold Sacher. The proceeding was 
commenced by The Association of 
the Bar of the City of New York 
and the New York County Lawyers’ 
Association. The only evidence intro- 
duced trial 
Communist case, U. S. v. Dennis et 
al., 183 F.2d 201, affirmed, 341 U. S. 
194. That record established, accord- 
ing to the petitioners, thirty-six in- 


was the record in the 


stances of improper professional con- 
duct requiring disbarment. ‘These in- 
stances had of course furnished the 
basis upon which Sacher previously 
had been punished for contempt. U. 
S. v. Sacher, 182 F. 2d 416, affirmed 
on a_ limited 
in 343 U. S. I. 
the judge held that twenty-eight of 
alleged had _ been 
proved and that they supported dis- 


grant of certiorari 


In the lower court 


the instances 


barment on the ground that Sacher’s 
fault 
a temperament 


“seems to have stemmed from 
which led to such 
excess of zeal in representing his 
clients that it obscured his recogni 
tion of responsibility as an officer of 
the court”. 

Of the charged instances of mis- 
conduct, the Court laid stress on two. 
In one instance Sacher had continued 
a cross-examination under what he 
knew to be the trial judge’s misap- 
prehension of the facts, which Sache 
failed to correct. His failure to do so 
was held to be a violation of pro- 
fessional duty. In another instance, 
in referring to the government's at- 
torney, Sacher had said during the 
trial: “They [the early Christians] 
did so many things, more than this 
evidence disclosed, that if Mr. Mc- 
Gohey were a contemporary of Jesus 
he would have had Jesus in the 
dock.” The Court declared that since 
this remark could be construed as an 
attack upon opposing counsel’s reli- 
gion, Sacher should not have refused 
to apologize for or explain the re- 
mark. 

In a strong dissenting opinion, 
Judge Clark pointed out that no 
state court has as yet acted to disbar 
Sacher (in contradistinction to the 
posture of the Jsserman case before 
the Supreme Court) and declared 
that the respondent’s previous record 
and the instances of misconduct did 
not support the stringent course of 
disbarment. He said that he could 
not help but believe that an applica- 
tion for reinstatement would meet 
with favor “when the present atmos- 
phere of 
abated”’. 

(Matter of Sacher, C. A. 2d, July 6, 
1953, Augustus N. Hand, J.) 


hysteria has somewhat 


Attorneys . . . integration of the Bar. 


® After having had the question be- 


fore it for nine years, the Supreme 
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Court of Arkansas has ruled against 
integration of the State’s Bar. 

The original motion requesting 
integration was filed in the Court in 
1944 by a committee of the Arkansas 
Bar Association. The Court declined 
to take action at that time because 
many lawyers were in the Armed 
Forces. From 1947 to 1949, petitions 
favoring integration were circulated 
and in 1950 these petitions, bearing 
803 signatures, were filed in the 
Court. Oral arguments were heard 
and briefs submitted in 1950. In the 
fall of 1951 the Court polled the 
2,371 


mail. Replies were received from 


state’s licensed attorneys by 
1,047, with the result that 592 were 
in favor and 455 were opposed. Fi- 
1953, a divided 


Court ordered integration. 


nally, on April 27, 


During its annual meeting on May 
15, 1953, the Arkansas Bar Associa- 
tion adopted a resolution opposing 
integration and authorizing the As- 
sociation to petition the Court to 
rescind its order on rehearing. Then 
in June the Court conducted another 
poll with a result of 1,003 opposed 
and 489 in favor. 

Giving effect to the result of its 
second opinion poll, the Court then 
denied the petition for integration. 
Ihe Court noted that more than half 
the sixty-three lawyers appearing on 
the brief for rehearing had signed 
the original petition for integration, 
and said that such complete changes 
of position were probably “not light 
ly decided upon”. 

(In re Integration of Bar, Sup. Ct. 
(Ark., 259 S. W. 2d 144, July 6, 1953, 
Smith, J.) 


Civil Procedure . . 
tion. 


. pretrial examina- 


® An officer or agent of the state or 
of a state agency is subject to pretrial 
examination in New York the same 
as a private person, the Court of Ap- 
peals of that state has held. 

In the case one of the parties 
sought to take the deposition before 
trial of the State Superintendent of 
Public Works. The statute provides 
that one party may take the deposi- 


“ 


tion of the other party “or of any 


other person, which is material and 


necessary....’’ Neither the state nor 
a state agency was a party to the 
action. 

The Court ruled that a public of- 
ficial was clothed with no immunity 


under the statute, but was “any other 
person”. In doing so it rejected as 
inapplicable a construction that “per 
son” did not include a public official. 
The Court went on to laud the use 
of pretrial techniques and to observe 


“ 


that courts “should not strain to limit 
the availability of such an important 
remedy....’’ Any question of undue 
oppression or annoyance to the pub- 
lic official should be considered on 
an individual-case basis, the Court 
declared. 

(City of Buffalo v. Hanna Furnace 
Corp. et al., N.Y.C.A., 113 N. E. 2d 
520, June 4, 1953, Fuld, J.) 
Constitutional Law . . . self-incrimina- 
tion. 


®" The conviction of Joseph Doto 
(better known as Joe Adonis) for 
contempt of the Kefauver Committee 
for refusing to answer a question as 
to which he invoked the protection 
of the Fifth Amendment has been 
reversed by the Court of Appeals for 
the Second Circuit. 
The defendant was indicted on 
sixteen counts, but was convicted on 
only one, which was based on his re- 
fusal to answer this question put to 
him by the Committee at a public 
hearing: “Now, Mr. Adonis, did you 
ever make a political contribution to 
any campaign, state, local or nation- 
al?” The Government contended that 
an answer to that question could not 
have tended to incriminate him. 
The Court, however, held that in 
the setting in which the question was 
put the defendant was entitled to 
refuse to answer on ground of pos- 
sible self-incrimination. The Court 
pointed out that prior to the time 
the question was asked, Adonis 
had been described in two public in- 
terim reports of the Committee as 
“one of the known gangsters and 
racketeers” and as head of one of the 
“two major crime syndicates” in the 
nation. “Against this background,” 
the Court declared, “it seems impos- 
sible to say that the question here 
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asked was innocent of all criminal 
implications.” 

(U.S. v. Doto, 205 F. 2d 416, C.A. 
2d, June 24, 1953, Clark, J.) 


Criminal Law . what constitutes 
illegal search and seizure. 


#* The convictions of eleven persons 
for operating and promoting a num- 
bers game have been reversed by the 
Court of Appeals for the District of 
Columbia Circuit because of the use 
as evidence against one of them in 
their joint trial of documents and 
papers that the Court held had origi- 
nally been obtained by an agent of 
the Kefauver Committee through an 
illegal search and seizure. 

One of the defendants, Charles E. 
Nelson, who was alleged to have been 
in control of the numbers game, had 
testified before the Committee under 
subpoena. He was questioned at 
length with respect to his gambling 
activities in the District of Columbia, 
and when his answers became evasive 
he was warned by the Chairman of 
the Committee that he had better tell 
it the truth about his operations. 
After a recess Nelson did tell the 
Committee of his gambling activities, 
but he protested that he could not 
give it the size of his operations off- 
hand, but that the figures were in his 
“little red book’. He was asked if a 
the Committee 
might go with him to get the book, 
and Nelson agreed. When the Com- 
mittee’s agent accompanied Nelson 
latter's Nelson said 
his current “little red book” was not 
yet in shape, but gave the agent per- 
mission to take seventy other papers 
and documents, all of which proved 
highly incriminating to Nelson and 
the other defendants when they were 
admitted in evidence after having 
been turned over by the Committee 
to the Government for use in the 


representative of 


to the home, 


prosecution. 

In view of this setting, the Gov- 
ernment contended, there was no il- 
legal search and seizure, but rather a 
voluntary turning over of the evi- 
dence in question. But the Court 
held that the entire context of Nel- 
son's appearance under subpoena, 
interrogation concerning illegal ac- 
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tivities and veiled threats to tell the 
truth or face punishment rendered 
the relinquishment of the documents 
involuntary and constituted an il- 
legal search and seizure. “Nelson’s 
freedom of choice had been dissolved 
in a brooding omnipresence of com- 
pulsion”, the Court declared. “The 
Committee threatened prosecution 
for contempt if he refused to answer, 
for perjury if he lied, and for gam- 
bling activities if he told the truth. 
... We cannot escape the conclusion 
that his acquiescence in the search 
and seizure is ‘explainable only on 
the basis of “physical or moral com- 
pulsion”’” [quoting from Judd v. 
U. S., 190 F. 2d 649}. 

Judge Prettyman, dissenting, said 
that the Court had read search and 
seizure into a case which was a purely 
voluntary turning over. 

(Nelson et al. v. U. S., C.A. D.C., 
July 2, 1953, Bazelon, J.) 


Divorce 
decree. 


jurisdiction to amend 


* In a first-impression decision in 
the state, the Supreme Court of IIli- 
nois has ruled that a divorce court 
does not lose jurisdiction to amend 
the child custody provisions of a di- 
vorce decree after the death of one 
of the parties. 

The Illinois statute provides that 
the divorce court may from time to 
time make modifications in the 
“care, custody and support of the 
children, as shall appear reasonable 
and proper”. No reference is made 
to the death of a party to the original 
suit. In the instant case the Court 
acknowledged that in many states 
the rule is that a court loses juris- 
diction to modify the decree after 
death of one of the parties, but in 
these instances, the Court pointed 
out, individual constitutions and 
statutes have influenced the decision. 

(Jarrett v. Jarrett et al., Sup. Ct. 
Ill., May 20, 1953, Schaefer, J., 112 
N.E. 2d 694.) 


Federal Tort Claims Act . . . discretion- 
ary functions. 


" The Supreme Court's decision in 
Dalehite et al. v. U.S., 73 S.Ct. 956, 
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that the Federal Government's man- 
ufacturing and shipping of fertilizer 
in which the fire resulting in the 
Texas City disaster started was a “dis- 
cretionary function” exempted from 
liability under the Federal Tort 
Claims Act has led the Court of Ap- 
peals for the Tenth Circuit to hold 
that the government’s airplane spray- 
ing of wildlife areas with 2,4-D was 
likewise a “discretionary function” 
and that therefore there is no liabil- 
ity for destruction of adjoining crops. 

The Act [28 U.S.C.A. §2680(a)] 
excludes any claims “‘based upon the 
exercise or performance or the fail- 
ure to exercise or perform a dis- 
cretionary function or duty on the 
part of a federal agency or an em- 
ployee of the government. . . .” The 
Court said the decision to spray was 
a “discretionary function” and since 
the trial court had found no negli- 
gence in the actual spraying opera- 
tion, there was not present an act of 
misfeasance or nonfeasance essential 
to liability under the Dalehite case. 

The plaintiffs also maintained 
that the destruction of their crops 
amounted to a taking of private 
property for which compensation 
was payable, but the Court ruled 
that the “single isolated and unin- 
tentional act” did not add up to a 
compensable taking under the Fifth 
Amendment. “If the result leaves a 
wrong by the sovereign without a 
judicial remedy”, the Court ob- 
served, “the deficiency lies in the lim- 
ited scope of the government’s tort 
liability”. 

(Harris et al. v. U.S., C.A. 10th, 
July 3, 1953, Murrah, J.) 


Labor Law . . 
off ballot. 


. attempt to keep union 


* Dual-unionism, the advocacy of 
one union while maintaining mem- 
bership in its rival, is sanctioned by 
the Labor-Management Relations 
Act [29 U.S.C.A. §§158 (a) (3) (B) 
and (b)(2)]. But the Court of Ap- 
peals for the Third Circuit has en- 
countered a case going beyond 
what it termed the “kitchen-garden 
variety of dual-unionism”. 

The employee was an officer of one 
union but supported its rival in the 





campaign preceding a representation 
election. In an attempt to throw the 
union of which he was an officer into 
noncompliance with the Act and 
thus keep it off the ballot, he refused 
to execute the required non-Com- 
munist affidavit. The how- 
ever, expelled him in time to get 
on the ballot, and it won the 
representation election and later was 
successful in a union-security elec- 
tion. The union was then instru- 
mental in procuring the employer's 
discharge of the man. 

On its view that the employee's 
conduct in attempting to deprive 
employees of any chance to vote for 
the one union was highly reprehen- 
sible, the Court, in a_ two-to-one 
decision, refused to order the dis- 
charged employee’s reinstatement 
and back pay. Expressing a rationale 
that the purpose of the Act is to 
guarantee freedom of choice to em- 
ployees in representation elections, 
the Court said that the employee’s 
“conduct constituted a direct, frontal 
attack upon the principal means 
established by the Act to insure the 
individual his freedom of choice”. 

(NLRB v. Kingston Cake Co., Inc. 
et al., C.A. 3d, July 17, 1953, 
Staley, J.) 


union, 


Labor Law .. . jurisdictional aspect of 
compliance with non-Communist affi- 
davit provisions. 


*" Under the non-Communist affida- 
vit provision of the Taft-Hartley law 
[29 U.S.C.A. §159(h) ] the NLRB is 
precluded from issuing a complaint 
unless the union and its national 
parent organization have filed the 
required affidavits. Applying this as 
a jurisdictional prerequisite in ac- 
cordance with NLRB vy. Dant et al., 
344 U.S. 375, the Court of Appeals 
for the Fifth Circuit has held that the 
Board cannot gain jurisdiction by 
amending its complaint after the 
union is in compliance with the non- 
Communist affidavit provision, if at 
the time of the issuance of the 
original complaint it was not in 
compliance. 

Admittedly the CIO, with whom 
the union involved was affiliated, did 
not file the affidavits until two days 
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ifter the complaint was issued and 
notice was served on the employer. 
After the CIO was in compliance the 
Board amended its complaint but 
no new notice of hearing was served. 
Refusing to consider this defect 
technical and without substance, the 
Court applied the doctrine of rela- 
tion back to the amendment and said 
that jurisdiction must be determined 
precisely as of the date of the original 
complaint. To do otherwise, the 
Court concluded, would be to start 
“a kind of judicial erosion” which 
might obviate a union’s compliance 
with the non-Communist affidavit 
provision even up to the time the 
Board is ready to make a decision, 
since amendments to complaints are 
permitted until then. 

(NLRB v. Atlanta Metallic Casket 
Co., C.A.5th, July 10, 1953, Rives, J.) 


Labor Law ... . liability of common 
carriers for failure to serve strikebound 
customer. 


® The United States District Court 
for Oregon, in a lengthy and some- 
times strongly worded decision, has 
ruled that several rail and motor 
carriers are liable for damages for 
their neglect and failure to serve 
the Portland, Oregon, Montgomery 
Ward retail and mail-order store 
during a six-months’ strike which 


effectively bottled up Ward’s in 1940" 


and 1941. 

The labor dispute began with a 
strike of a clerks’ union and a ware- 
housemen’s union, but shortly affil- 
iated rail and motor unions, through 
observance of the Ward’s picket line 
and through secondary picketing, 
had effectively curtailed practically 
all shipments into or from the store. 
The Court found that this action 
was taken in concert by labor of- 
ficials, sometimes with the tacit co- 
operation of employers. Even the 
Post Office got into the act, refusing 
to handle any parcel post to or from 
Ward’s in excess of the amount 
handled before the strike. 

Applying the common-law rule 
that a common carrier is obligated to 
accept and transport all commodities 
which it holds itself out to transport 
for hire, on nondiscriminatory terms, 


the Court held that the various car- 
riers involved are liable to Ward's 
for breach of duty. The Court ruled 
that various acts of Congress relating 
to carriers and to labor relations had 
not altered or modified the common 
law of Oregon applicable to the facts 
found, and rejected the contention 
that the existence of a labor dispute 
excused the carriers from their com- 
mon law duty. The Court also noted 
that the carriers could have had 
injunctions to permit them to carry 
out their duties against “unlawful 
interference caused by concerted 
action of labor’. But, the Court 
found, the carriers did not use “‘rea- 
sonable means or any means at all 
to carry out their duties”. 

The Court observed: “The ritual- 
istic recognition of a ‘picket line’ 
under all circumstances by common 
carriers because of union pressure 
lays the foundation for a general 
strike and class war... . Yet in this 
very situation were all the elements 
necessary to provoke illegally a gener- 
al strike, which this country, for all 
its liberality toward labor, has a- 
voided as anarchy. The insistence 
upon the paramount obligation of 
an employee to some distant union, 
irrespective of law or morality, is the 
basis of the Marxian conflict of 
classes. It has no place in the Ameri- 
can way of life.” 

(Montgomery Ward & Co., Inc. v. 
Northern Pacific Terminal Co. et al., 
U.S.D.C.Ore., June 30, 1953, Fee, J.) 


Military Law . . . court-martial jurisdic- 
tion over former servicemen. 


# A habeas corpus proceeding which 
may eventually test the constitution- 
ality of one of the provisions of the 
new Uniform Code of Military Jus- 
tice has been commenced in the 
United States District Court for the 
District of Columbia. 

Article 3 (a) of the Code [50 U.S.- 
C.A. §553 (a)] provides that a former 
serviceman may be tried by court 
martial for any offense committed 
while he was in a military status, and 
punishable by confinement for five 
years or more, provided he cannot be 
cried for that offense by any court 
of the United States or a territory. 
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his authority was not present in the 
former codes of military law. 

In the instant case military author- 
ities arrested a Korean veteran in 
Pennsylvania and took him to Korea 
to answer a charge of having com- 
mitted murder while he was a mem- 
ber of the Armed Forces serving in 
Korea. The petitioner brought a 
habeas corpus proceeding against 
the Secretary of the Air Force. 

While not reaching the question of 
constitutionality in the first hearing, 
the Court declared that while Sec- 
tion 3(a) might of itself not be ob- 
jectionable, the Code was defective 
in not providing methods and ma- 
chinery governing arrest, preliminary 
hearing and removal of a person tak- 
en into custody. The Court further 
held that the military authorities had 
in this instance no greater powers of 
arrest than a private person and that 
the veteran had not been afforded a 
right to a preliminary hearing as 
required by Rule 5 of the Federal 
Rules for Criminal Procedure. Con- 
sequently, the Court concluded, the 
military “acted entirely without au- 
thority”. 

The Court felt it was not appropri- 
ate to pass upon constitutionality “at 
this stage of the proceedings”, but is- 
sued a writ of habeas corpus re- 
quiring the former serviceman to be 
returned from Korea. 

(Toth v. Talbott, U.S. D.C. D.C., 
113 F. Supp. 330, June 25, 1953, 
Holtzoff, J.) 


Military Law . 
a “war”. 


. . Korean conflict was 


®" Regardless of the conflict develop- 
ing in insurance cases as to whether 
the late hostilities in Korea consti- 
tuted a “war” (cf., Beley v. Pennsyl- 
vania Life Ins. Co., 95 A. 2d 202, 39 
A.B.A.J. 411, May, 1953, and Weiss- 
man v. Metropolitan Life Ins. Co., 
112 F. Supp. 420, 39 A.B.A.J. 829, 
September, 1953), the United States 
Court of Military Appeals has had no 
difficulty in determining that they 
were a “war” for the purpose of im- 
plementing enhanced penalties at- 
taching to some military offenses. 
The case involved a special court- 
martial conviction of a Marine for 
sleeping on post, which offense is 
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punishable by death under Article 
113 of the Uniform Code of Military 
Justice if committed in “time of 
war”. The question whether the Ko- 
rean operations amounted to “time 
of war” was raised because a special 
court martial is without jurisdiction 
to try a capital case. 

The Court declared that the “very 
nature of the present conflict” com- 
pelled a decision that the Korean 
fighting was “a time of war’. The 
Court referred to the large move- 
ments of troops to battlefields, to the 
casualties and sacrifices, to the draft, 
to national emergency legislation 
predicated on the hostilities and to 
the large expenditures to support the 
operations of the Armed Forces. “For 
our purposes,” the Court observed, 
‘‘we need not get into the refinements 
of those cases which interpret the 
terms of a contract nor decide wheth- 
er we are engaged in a de facto or de 
jure war.” 

(U.S. v. Bancroft, U.S. Ct. Mil. 
App., July 3, 1953, Latimer, J., 3 
U.S.C.M.A. 3.) 


Taxation . . . failure to file return. 


®" The Court of Appeals for the 
Eighth Circuit has ruled that a tax- 
payer who had taxable income from 
1937 to 1945 but said he didn’t know 
it and therefore failed to file any re- 
turns cannot be assessed the 50 per 
cent penalty for fraud with intent to 
evade tax. Such.a taxpayer, the Court 
held, may be assessed only the 25 per 
cent penalty for failure to make and 
file a return. 

The taxpayer testified that he 
thought he “wasn’t making any in- 
come”, although he admitted know- 
ing about the income tax. After he 
was called in by a Bureau agent he 
co-operated in reconstructing his in- 
come for the blank years, paid the 
tax along with statutory interest and 
the 25 per cent penalty for failure to 
make and file a return. He also 
pleaded guilty to a criminal action 
for his failure to file a 1945 return, 
and was fined $10,000, receiving pro- 
bation on his sentence. 

The trial court, sitting without a 
jury in a suit to impose the 50 per 
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cent penalty, made findings that the 
additional penalty was supported be- 
cause the taxpayer's failures “were 
due in whole or in part to fraud 
with intent to evade tax’. But the 
Court declared that this was the first 
case of assessment of the 50 per cent 
penalty “with no more showing of 
fraud than . . . mere failure to file 
tax returns....” 

One judge dissented on the grount 
that the trial court’s finding was not 
clearly erroneous. 

(First Trust and Savings Bank of 
Davenport v. U.S., C.A. 8th, July 13, 
1953, Woodbrough, J.) 


Taxation . . . what constitutes omis- 
sion from gross income. 


® The necessity of deciding whether 
the three-year or five-year statute of 
limitations was applicable has led 
the Court of Appeals for the Third 
Circuit to hold that a taxpayer's in- 
clusion of an erroneous item in its 
“cost of goods sold” in computing 
gross income does not amount to an 
omission from “gross income of an 
amount properly includible therein”. 

The Commissioner had contended 
and the Tax Court ruled that the 
taxpayer's inclusion in “cost of goods 
sold” of a contingent reserve for 
retroactive wage increases in arriving 
at gross income should be construed 
as having the same effect as omitting 
an item from gross income, although 
the taxpayer's gross sales figure was 
concededly correct. Under the Com- 
missioner’s theory the five-year limi- 
tation rule would apply. But the 
Court found “real ambiguity” in the 
applicable statute [I.R.C. §§275 (a) 
and 275 (c)] and turned to legislative 
history. In so doing it concluded that 
the five-year limitation rule could ap- 
ply only where there was a genuine 
omission of some taxable gain. 

The case is the first Court of Ap- 
peals’ expression on the point, al- 
though the Tax Court has been con- 
sistent in sustaining the Commis- 
sioner’s view. 

(Uptegrove Lumber Co. v. Com- 
missioner, C.A. 3d, 204 F. 2d 570, 
June 29, 1953, Hastie, J.) 





Telephones and Telegraphs . . 
liability for service failure. 


. tort 


® The Supreme Court of Wiscon 
sin has held that an action lies in 
tort against a telephone company 
whose operators, it was alleged, failed 
to answer a call reporting a fire 
which destroyed plaintiffs’ property, 
and failed to make a connection 
by which the fire victims could sum- 
mon aid. 

The case arose on a demurrer to 
the complaint and thus the Court 
was called upon only to determine 
the sufficiency of the allegations to 
state a cause of action. The Court 
declared that statutes relating to the 
liability of a telephone company for 
failure or negligence of operators in 
transmitting or delivering messages 
and for failure to make telephone 
connections without 
delay have not abrogated the con 
tractual liability of a telephone com- 
pany, but instead have introduced a 
tort liability, wholly independent of 
contractual liability. The Court then 
concluded that the complaint stated 
a cause of action and that the demur- 
rers should have been overruled. 


unreasonable 


(Christenson & Arndt, Inc. v. Wis- 
consin Telephone Co., Sup.Ct.Wis., 
June 2, 1953, Broadfoot, J., 58 N.W. 
2d 682.) 
Wills . . 
devise. 


. the case of the mutilated 


*" Recently the Supreme Court ol 
Oklahoma held that one to whom 
insured personalty was bequeathed 
specifically was not entitled to the 
insurance proceeds if the personalty 
were damaged at the time of the 
death of the testator, but was en- 
titled only to the property in its dam- 
aged condition or to its salvage value. 
In re Barry’s Estate, 252 P. 2d 437 
(39 A.B.A.J. 413; May, 1943). 

Now a similar question with re- 
spect to real property has arisen in 
Kansas, and the Supreme Court of 
that state has reached a different re- 
sult. In the instant case the testator 
devised all his real estate to his 
three children and the residue of his 
estate to his wife. The wife con- 
sented in writing to the terms of the 
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will, thus releasing her homestead 
and other statutory rights. The testa- 
tor died fifteen hours after being in- 
jured in a tornado which destroyed 
the buildings on the real estate de- 
children. 
claimed the insurance proceeds on 


vised to his The widow 


the ground that they were a claim of 


the testator at the time of his death 
and thus personalty bequeathed to 
her under the residuary clause. The 
children claimed the proceeds under 
the doctrine of equitable conversion. 

The Court, while conceding that 
in a Strict sense the insurance money 
arose from a claim which would be 
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considered itself as personalty, ruled 
that under general equitable princi- 
ples the proceeds stood in lieu of the 
destroyed buildings and awarded the 
money to the children. 

(In re Elliott’s Estate, Sup. Ct. 
Kan., April 11, 1953, Price, J., 255 
P. 2d 645.) 


Greetings from the Inter-American Bar Association 


® As President of the Inter-American 
sar Association, I wish to convey 
my warmest congratulations to the 
the 
occasion of the seventy-fifth anniver- 
of its founding at Saratoga 
Springs, New York, in 1878. 

The Inter-American Bar Associa- 
tion is, as you know, the organization 


American Bar Association on 


sary 


which unites the legal associations of 
this hemisphere. To date it has held 
seven assemblies in different coun- 
tries of the Continent, the results of 
which represent an effective contribu- 
tion toward the progress of juridical 
science. Through the continuing ef- 
forts of scholars and men of action, 
it has brought together the English-, 
Spanish-, Portuguese- and French- 
speaking lawyers living in the Amer- 
icas. Moreover it has developed, in 
so far as possible, an effective spir- 
itual bond among the men who have 
attended these meetings and have 
continued to keep in touch with one 
another. 

Your Association has chosen “Lib- 
erty Under Law” as its theme on the 
occasion of its anniversary. 

I wish to consider that theme brief- 
ly. Our experience on this Continent 
enables us to state a few general 
propositions in this connection. 

First of all, a continent that ex- 
tends from the North Pole to the 
South Pole has no real geographical, 
historical, political or economic uni- 
ty. It must be unified by men, be- 
cause geography and history have 
rejected unity. 

Unity will never be achieved until 
an equality of social and economic 
conditions is attained. Those areas 


located in more favorable latitudes 
enjoy certain privileges which are 
denied to other areas where the ad- 
versity of the climate has hindered 
greater development. 

This means that the men living in 
the more favored latitudes have an 
obligation to those living in areas 
where climate is a barrier limiting 
development. Achieving this equality 
is, of course, a matter of centuries. 
America’s history has been too short 
to show what will come of the steps 
already taken in that direction, but 
we all know that a start has been 
made, 

Meanwhile, as long as economic 
and social equality cannot be ob- 
tained at once, what can we do to 
bring it nearer? In my opinion, we 
must strive to achieve human ad- 
vancement by improving economic 
and social conditions. The means for 
doing that, for the time being, is the 
law. Law is the primary means for 
the development of human person- 
ality. Based on justice, peace and or- 
der, that is, on the great values that 
govern human actions, the law as- 
pires to co-ordinate all individual 
efforts towards social, political and 
economic stability. 

America’s fight is, therefore, the 
fight for law. 

In Uruguay, our experience has 
shown that liberty, or its absence, is 
the most important factor favoring, 
or hindering, the development of 
the law. 

A philosopher once said that “in 
the intellectual order, only liberty 
cures the evils that liberty itself pro- 
duces”. Greater liberty brings about 


the best amendment of the evils of 
liberty, and once those evils are cor- 
rected, it is then possible to generate 
new liberty. 

The dream of the present genera- 
tion of Americans is solely to better 
the work of the past and to transmit 
to the next generation a better juri- 
dical, political, social and economic 
order. 

Of course, we see every day on this 
Continent drawbacks, cracks, weak- 
nesses; we even see things that bring 
us deep despair in this struggle. But 
the failures of liberty should not be 
measured by the results of years, but 
of centuries. The twentieth century 
has more liberty than the nineteenth, 
which still knew slavery; the nine- 
teenth had more than the eighteenth, 
when a king could say “I am the 
State”. In spite of all appearances, 
humanity advances toward liberty. 

Consequently your Association de- 
serves congratulations for having 
chosen the theme “Liberty Under 
Law” for its anniversary. If the ideas 
I have just stated are not wrong, that 
theme is, in one sense, a formula that 
characterizes the political ideal of 
our time. 

With these words, in the name of 
the Inter-American Bar Association, 
of which I am now President, I pray 
for the prosperity of your organiza- 
tion and wish for the lawyers of the 
United States that their earnest de- 
sires for freedom be fulfilled. 

Epuarpo J. Couture 


Montevideo, Uruguay 


The above message from the President of the 
Inter-Americon Bar Association arrived too late 
for inclusion in the Diamond Jubilee Issue of 
the Journal. 
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The Treaty Power: A Legislative Footnote 


* The controversy regarding the 
limitation of the treaty power by 
constitutional amendment which has 
raged in the pages of this JOURNAL 
and elsewhere,! has so thoroughly 
aired all the major issues involved 
that a further exposition of them is 
completely unnecessary. Little atten- 
tion, however, has been paid to a 
point which, although minor, may 
be of some significance in considering 
the problem as a whole. This in- 
volves the extent to which policy as 
determined by the Congress may 
practically affect the carrying out 
and perhaps even the negotiation of 
treaties. 

At the outset, it should be pointed 
out that the discussion has to do 
entirely with domestic law and does 
not involve the validity of treaties 
as a matter of the law of nations. 
Domestic law, however, may and fre- 
quently does determine the extent to 
which the provisions of a treaty are 
given practical significance. In this 
area it appears that the Congress has 
power to nullify a treaty even though 
it has been validly executed and rati- 
fied. Perhaps the clearest instance of 
this is in the case of a treaty which is 
not self-executing but which requires 
legislation to make it effective. Here, 
nonaction on the part of the Con- 
gress may prevent the provisions of 
the treaty from being carried out. 
Also, where the execution of the 
terms of a treaty involves the expen- 
diture of money, failure to appropri- 
ate the necessary funds would make 
such execution impossible. 

The power of the Congress in this 
area, however, is much greater than 
the mere power of nonaction. With- 
out exception, the courts have taken 
the view that the Congress by subse- 
quent legislation may alter or even 
abrogate an obligation created by a 
previously adopted treaty. Some of 
the instances in which the Congress 
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has taken such action are worthy of 
note as examples of the extent to 
which the power has been exercised. 

Probably the first case in which the 
problem was thoroughly considered 
by a federal court was Taylor v. 
Martin,? decided on circuit by Mr. 
Justice Curtis in 1855. There, the 
application of a tariff act to a 
product involved in a treaty with 
Russia was under consideration. Mr. 
Justice Curtis determined that even 
though the article might be exempt 
from duty under the treaty, the Con- 
gress could subject it to duty by a 
subsequently enacted tariff law. In 
making this determination, the court 
stressed the point that under the 
Constitution a treaty is a “law” com- 
parable to and of no greater weight 
than a statute. It cannot be said, it 
was pointed out, that the President 
and the Senate exclusively have the 
power to repeal or modify a law 
found in a treaty. To assume such a 
position and to make the further 
assumption that the President and 
Senate would not alter a treaty ex- 
cept with the consent of the other 
nation involved would be to create 
a situation in which the law could 
not be changed without the consent 
of a foreign government. This, said 
Mr. Justice Curtis, could not be 
permitted. 

It is of some interest to note that 
Justice Curtis cited as a “legislative 
precedent” supporting his view, the 
action of the Congress in 1798, de- 
claring that the United States was 
relieved of any obligations created by 
treaties with France in view of the 
violation of the treaties by that 
country. This example of an action 
taken soon after the creation of the 
Federal Government is significant as 
indicating views held contempora- 
neously with the adoption of the 
Constitution. 


The principle laid down in Taylor 


v. Martin was adopted by the Su- 
preme Court in severai cases decided 
during the nineteenth century. For 
example, it was held that the Con- 
gress might validly impose a tax on 
tobacco even though the tobacco 
was exempt from taxation under the 
terms of a treaty with the Cherokee 
nation. In the famous Head Money 
Cases* the rule was applied to sustain 
a duty of fifty cents on each nonciti- 
zen coming into the United States. 
It was contended that the imposition 
of the duty was in conflict with an 
existing treaty and the court decided 
that, in so far as a conflict existed, 
the statute should prevail. 

The case which most vividly illus- 
trates the extent of congressional 
power in this area, however, is 
probably Chae Chan Ping v. United 
States. It appears that in 1868 a 
treaty was entered into which stated, 
among other things, that ‘“The 
United States of America and the 
Emperor of China cordially recog- 
nize the inherent and inalienable 
right of man to change his home and 
allegiance and also the mutual ad- 
vantages of the free migration and 
emigration of their citizens and sub- 
jects respectively . . . as permanent 
residents.” The privilege of residence 
was granted by each country to citi- 
zens of the other. After a series of 
successively more restrictive acts, 
some of which were consistent with 
modifications of the original treaty, 
the Congress finally passed an act 
which forbade the re-entry of a 
Chinese laborer who had been a 
resident of the United States and 
who had not returned prior to the 
passage of the law. This was applied 
to exclude a Chinese who had en- 
tered and acquired a residence unde 
the original treaty and who had left 
the United States at a time when his 
re-entry was permitted. 





1. See, for example, Chafee, ‘Stop Being Ter- 
rified of Treaties: Stop Being Scared of the Con- 
stitution’, 38 A.B.A.J, 731, September, 1952; 
Deutsch, “‘The Need for a Treaty Amendment: A 
Restatement and a Reply'’, 38 A.B.A.J. 735; Sep- 
tember, 1952; Sunderland, ‘‘Restricting the Treaty 
Power’, 65 Harv. L. Rev. 1305 (1952). 

2. 2 Curt. 454, Fed. Cases £13,799 (1855). 

3. The Cherokee Tobacco, 11 Wall. 616 (1871). 

4. 112 U.S. 580 (1884). 

5. 130 U.S. 581 (1889). 
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In addition to several other cases 
involving problems similar to the 
duty and exclusion cases, attention 
should be given to La Abra Silver 
Mining Company v. United States.® 
Chis decision applied the principle 
under discussion to a situation in 
which the Congress directed that an 
award made by a claims commission 
pursuant to a treaty should not be 
paid until after the determination of 
a Suit involving the same claim had 
been made by the courts of the 
United States. 

All of the cases referred to rely 
in varying degrees on the theory that 
the Congress as the policy-making 
organ of the Government cannot be 
precluded from acting with respect 
to a given subject merely because a 
“law” in the form of a treaty has 
been entered Unexpected 
events, it is said, may require a 


into. 


Chief Justice 
Fred M. Vinson 
Continued from page 901) 
and Reconversion Director. After his 
relinquishment of high judicial office 
as a member of the United States 
Court of Appeals for the District of 
Columbia Circuit in order to assume 
the harassing and difficult post of 
Director of Economic Stabilization, 
high tribute was paid to him by a 
number of leading lawyers in the 
District of Columbia. They did hon- 
or to Fred M. Vinson as a man, no 
longer a judge, by forming ‘The 
Vinson Club”, whose sole object was 
to maintain contact with one who 
had come from Kentucky and within 
the short space of five years had en- 
deared himself generally to the law- 
yers in Washington. The Vinson 
Club continued its meetings and its 
fine associations between lawyers, 
judges and the Chief Justice, until 
the time his career was ended. 

In 1945, Judge Vinson was named 
Secretary of the Treasury by Presi- 
dent Harry S. Truman. In that office 





change in policy and the sovereign 
power of the United States to bring 
about such a change cannot be 
granted away or restrained by a 
treaty or any other device. Thus it 
seems clear that, as far as domestic 
law is concerned, treaty provisions 
which are deemed undesirable may 
be altered or abolished by ordinary 
legislative means. 

The question as to whether or not 
the legislative power can be made 
effective prior to the execution of a 
treaty is, however, much more diff- 
cult. Here it may be argued that the 
treaty-making power, being expressly 
lodged in the executive by the Con- 
stitution, subject only to the advice 
and consent of the Senate, cannot be 
restricted by any antecedent legisla- 
tive On the other hand, 
emphasis in the cases previously re- 


action. 


ferred to on the policy-making func 


he guided the financial operations of 
the Government in its conversion to 
a peacetime economy. He negotiated 
the largest loan in history to Great 
Britain. instrumental in 
founding the International Monetary 
Fund and the International Bank for 
Reconstruction and 


He was 


Development, 
serving as the first chairman of the 
two Boards of Governors. 

On June 6, 1946, he reached the 
summit of a career devoted to public 
service when he was nominated by 
President Truman to be Chief Jus- 
tice of the United States to succeed 
the late Harlan Fiske Stone. After 
unanimous confirmation by the Sen- 
ate he took the oath of office on June 
24, 1946, at the White House in 
Washington. During his seven years 
as Chief Justice he wrote from a 
brilliant and penetrating mind some 
of the most important and contro 
versial legal opinions of our time. 

A review of the public career of 
Chief Justice Vinson, full and varied 
as it was, does not present a complete 
picture of the man himself. He was 
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tion of the Congress suggests the 
possibility of action which might 
bind the executive or which at least 
as a practical matter the executive 
Such 
action might, for example, take the 


would be bound to respect. 


form of a declaration of policy 
against the admission of certain 
classes of aliens or against the trial 
of American citizens by international 
tribunals. Still further, the investiga 
tive power might be used with effect 
as a device to organize public opin 
ion for or against a particular policy 
in the field of international relations. 
It would seem, then, that in spite of 
any express recognition of the fact 
in the Constitution itself, the legis 
lative branch of the government is 
not quite so helpless in the area of 
international affairs as might be sup- 
posed. 


6. 175 U.S. 423 (1899) 


the rare person who enjoyed har- 
mony with all types of people and 
with all aspects of life. He had qual 
ities of natural leadership which 
were not the outgrowth of over- 
reaching ambition, but proceeded 
from his ability to understand people 
of all walks of life and to win their 
respect and loyalty. 

No greater trait may be possessed 
by a judge than that for which man 
once prayed to his God, “an under- 
standing heart to judge thy people, 
that I may discern between good and 
bad”. The Chief Justice who passed 
from his earthly labors on Septem- 
ber 8, 1953, was richly endowed with 
this trait. Versatile, friendly, having 
walked with kings nor lost the com- 
mon touch, Fred M. Vinson was a 
true man, a good neighbor, an under- 
standing and wise judge, and a 
worthy successor to other great Chief 
Justices of the United States. 

BouirHa J. Laws 


United States District Court 


District of Columbia 
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The Court of the European Coal and Steel Community 


® With the entry into force on July 
25, 1952, of the Treaty Constituting 
the European Coal and Steel Com- 
munity, the familiar Schuman Plan 
became a reality in the economic life 
of the six participating nations—Bel- 
gium, France, Italy, Luxembourg, 
the Netherlands and Western Ger- 
many. Since that date the Commu- 
nity has taken up most of the func- 
tions confided to it by that notable 
instrument, by which for fifty years 
the signatory states divested them- 
selves of extensive sovereign powers 
over key areas of economic activity. 

Asa result of their activities during 
the past year, three of the four princi- 
pal organs of the Community have 
received considerable publicity. Most 
prominent has been its executive 
arm, the High Authority of nine 
members headed by the French 
banker and industrialist, Jean Mon- 
net. Second is the Council of Minis- 
ters, composed of a cabinet officer 
from each member state, which is 
intended to keep in harmony the 
actions of the High Authority and 
the policies of the several states. 
Third is the Common Assembly, a 
body of seventy-eight members 
named by the parliaments of the six 
states, which has general supervisory 
functions (including the important 
power to force by a vote of censure 
the resignation in a body of the High 
Authority). 

Least known of the four organs, 
yet in many ways the most interest- 
ing, is the Court of Justice of the 
Community. As is often the case with 
the judicial power in a newly created 
entity, there has not yet been time 
or opportunity for it to engage in 
much activity, but its potentialities 
are significant. At the Court’s inau- 
gural session in Luxembourg on 
December 10, 1952, M. Monnet 
showed a full appreciation of this 


922 American Bar Association Journal 


point in welcoming the body as the 
beginning of a “European federal 
supreme court”. 

The organization and functions of 
the Court are laid down in Articles 
31-45 of the principal treaty and in 
an annexed protocol containing a 
Statute for the Court.! The treaty 
provides for seven judges, appointed 
for six years by agreement among the 
governments of the member states 
from among persons “of recognized 
independence and competence”. The 
judges are barred by the Statute from 
exercising any political or adminis- 
trative function whatever; and from 
engaging in any professional activi- 
ties without the permission of the 
Council of Ministers. A position on 
the Court is intended to be a full- 
time job. 

Three and four judges are to re- 
tire alternately every three years, but 
may be reappointed. Removal is pos- 
sible only by the unanimous vote of 
all the other judges. Five members 
constitute a quorum for a plenary 
session, but for certain purposes the 
court may divide into chambers of 
three judges each. An interesting pro- 
vision is that a party cannot demand 
a modification of the composition of 
the Court or of one of its chambers 
on the ground of the nationality of 
any judge or the absence of a judge 
of its own nationality. This rule 
contrasts with that prevailing in 
the International Court of Justice, 
where a_ party insist on the 
presence of a judge of its own nation- 
ality. 


may 


In addition to the judges, the 
Statute provides for the appointment 
of two avocats généraux and a regis- 
trar. The role of the former is to 
present to the Court, impartially 
and independently, their considered 
views on the matters before it, with 
the purpose of assisting it in the ac- 


complishment of its duties under the 
treaty. The office seems to be derived 
from that of the procureur général 
in continental legal systems, who is 
sometimes described as the represent- 
ative of the general public interest 
in the broadest sense, as distin- 
guished from the interest of a gov- 
ernment as a party litigant. The 
appearance of such an office in the 
Community’s legal system is note- 
worthy, for it is a novel element in 
international jurisprudence. It un- 
derscores the emphasis placed by the 
Community's designers on the Com- 
munity as an entity, having rights 
and interests of its own, separate 
from those of its members. 

The first president of the new 
Court is Massimo Pilotti of Italy, 
formerly procureur général of the 
highest Italian tribunal, the Court 
of Cassation at Rome. The other 
judges are Louis Delvaux (Belgium), 
(Luxem- 
bourg), Riese (Western Germany), 
Jacques Rueff (France), Serrarens 
(Netherlands), and A. van Kleffens 
(Netherlands). The two avocats gén- 
are Maurice Lagrange of 
France and M. Roehmer of Western 
Germany. 

Article 31 of the treaty reads: 


Charles-Léon Hammes 
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The function of the Court is to en- 
sure the rule of law in the interpreta- 
tion and application of the present 
Treaty and of its implementing regu- 
lations. 

For this purpose resort may be had 
to the Court, under varying condi- 
tions, by member states, by private 
enterprises or trade associations, and 
by organs of the Community itself. 
The between the 
spheres of international and munici- 


classic division 


pal jurisprudence is thus in some de- 
eree obliterated, since entities which 


are not states have access to the 


Court on a footing substantially 


equal with states. 

The following situations are recog- 
nized in which an appeal may be 
made to the Court (Articles 33, 35, 
36, 38 and 88 of the treaty): 


1. An English translation of the treaty is printed 
in 46 American Journal of International Law (1952), 
Supplement, pages 107-148. This does not include, 
however, the annexed Statute, of which no English 
translation seems to be readily available. 
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(1) By a member State or the Coun 
cil of Ministers against decisions or rec- 
ommendations of the High Authority 
(including decisions finding a State 
delinquent) which are alleged to have 
been taken ultra vires, with substantial 
procedural violations, in violation of 
the treaty or any applicable rule of 
law, or through abuse of power; 

(2) By enterprises or associations 
against decisions or recommendations 
of the High Authority concerning 
them, or against general decisions al- 
leged to involve an abuse of power 
affecting them; 

(3) By a member State, the Council, 
ol enterprises or associations, against 
the High Authority for failure to 
take a decision required by the treaty 
or regulations, or necessary to avoid an 
abuse of power; 

(4) By an enterprise against pecuni- 
ary sanctions or penalties imposed by 
the High Authority; 

(5) By a member State or the High 
Authority, against acts of the Common 
Assembly or the Council of Ministers 
alleged to have been taken ultra vires 
or with substantial procedural viola- 
tions. 

It will be seen that as a general 
rule appeals may be taken only on 
matters of law. Indeed, with respect 
to decisions and recommendations 
of the High Authority, the Court 
is specifically enjoined by Article 33 
from reviewing the conclusions as 
to economic facts and circumstances 
on which the Authority’s action is 
based. In this general approach the 
canons to be applied by the Court 
would seem to resemble the princi- 
ples commonly applied in the United 
States to the judicial review of ad- 
ministrative action. 

There is, however, one important 
exception (Article 37), applying to a 
situation where a member state 
deems that an action or a failure to 
act by the High Authority is such as 
“to. provoke fundamental and per- 
sistent disturbances in the economy 
of such State” and the state has 
not succeeded in persuading the 
Authority of its views. The state con- 
cerned may appeal to the Court, 
which under these circumstances is 


specially empowered to review the 
grounds on which the decision com- 
plained of is based.* 

The primary remedy available to 
a party successful in a proceeding 
before the Court is the annulment 
of the decision or action complained 
of. Redress by way of damages may 
also be granted, however, if in the 
opinion of the Court there has been 
a fault for which the Community is 
resulted in 
injury (Articles 34, 40). The Court 
may also assess damages against any 
oficial or employee of the Commu- 
nity in cases where injury results 


liable and which has 


from a personal fault of the employee 
in the performance of his duties; if 
no recovery is possible from the em- 
ployee, the Court may assess an 
equitable indemnity against the 
Community. 

Special provision is made to ensure 
that the judgments of the Court, 
like the administrative orders of the 
High Authority, shall mot be without 
means of enforcement. Under Arti- 
cles 44 and 92 of the treaty, such 
judgments may be enforced in each 
member state by resort to the meth- 
ods of execution of judgments pro- 
vided by that state’s legal system. 
No formalities are to be required 
except the authentication of the 
judgment. 

In addition to the jurisdiction al- 
ready described, the Court is also em- 
powered by Article 89 to settle any 
dispute among member states regard- 
ing the application of the treaty; 
and by Article 87 the member states 
agree to seek no other means of settle- 
ment for such disputes than those 
provided for in the treaty. Articles 
42 and 43 further authorize the 
Court to exercise such jurisdiction 
as may be granted it by any supple- 
mentary provision of the treaty, by 
any contract made by or for the ac- 
count of the Community, or by the 
legislation of any member State re- 
lating to the objects of the treaty. 

To ensure uniform views regard- 
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ing the validity of acts of the High 
Authority and of the Council, Article 
41 provides that where these are con- 
tested in litigation before national 
tribunals, the issue shall be certified 
to the Court, which shall have exclu- 
sive jurisdiction to rule thereon. In 
this connection it may be noted that 
in general, apart from controversies 
involving the treaty and its imple- 
menting regulations, litigation be- 
the Community and third 
parties is by Article 40 to be brought 
not before the Court but before the 
national tribunals. The Court is thus 
spared the burden of the ordinary 
commercial litigation which may be 
expected to occur occasionally in 
connection with the regular opera- 
tions of the Community. 


tween 


While it is as yet too soon to form 
an opinion on how effective either 
the Court or the Community as a 
whole will prove, there can be no 
doubt that the Court is one of the 
most notable features of a bold move 
toward Western European integra- 
tion. Such points as its accessibility 
to both sovereign and nonsovereign 
entities; the institution of the avo- 
cats généraux; the provisions for en- 
forcement of its judgments, all set 
it off from any previous international 
judicial body. It functions, indeed, 
primarily as a constitutional inter- 
preter, reconciling the various ele- 
ments brought together in a treaty 
which is essentially a constitutional 
instrument. It is not yet a federal 
court, any more than the Community 
is a federal government; but it is a 
long step down the road. Most en- 
couraging of all is the emphasis on 
the Court’s duty to ensure the rule of 
law over all the diverse groups in- 
volved in the Community, including 
the organs of the Community itself. 





2. One other exception (Article 66) empowers the 
Court, in a situation where the High Authority has 
found an illegal concentration of industrial control 
to exist, to review the facts in order to determine 
whether such a concentration has been established 
within the treaty meaning of that term. 


October, 1953 * Vol. 39 923 








Tax Notes 





= Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Splitting Family Income Without a Partnership 


® The uncertainties which 
still surround the creation of a family 
partnership, mainly attributable to 
administrative distortion of legisla- 
tive intent, have caused some taxpay- 
ers to seek alternative means of ar- 
riving at substantially the same 
result. Several recent cases have fo- 
cused attention on the device of 
making outright gifts to children of 
tangible property used in the par- 
ent’s trade or business. Two Courts 
of Appeals have upheld the effec- 
tiveness of such gifts for income tax 
purposes, and the Tax Court, after 
a slow start, now appears willing to 
accept and even to expand the idea. 

An Austrian immigrant, Louis 
Visintainer, is responsible for the 
leading case in point. He operated 
a large and successful sheep ranch in 
Colorado. With the declared motive 
of enabling his four minor children 
to gain experience under his guid- 
ance and supervision in the efficient 
handling of livestock, he gave each 
of them 500 ewes with lambs. The 
sheep were branded with the child’s 
initial, bills of sale were executed, 
the county tax records were adjusted 
accordingly, and gift tax returns 
were filed. Separate accounts were 
set up on the ranch books, and all of 
the proceeds of the sale of sheep and 
wool, as well as all expenses of opera- 
tion, were apportioned among Visin- 
tainer, his children and his brother 
in-law, who also owned some of the 
sheep in the herd. Although the net 
profit was reflected in each child’s 
ledger account, the money was actu- 
ally deposited in the father’s individ- 
ual bank account. None of the money 
was used for the support, mainten- 
ance or education of the children, 
however. Occasionally, government 


many 
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bonds were purchased in a child's 
name, and, in the case of the oldest 
boy, a tract of grazing land was 
bought in his name and charged to 
his account. Visintainer continued 
to manage the business, including 
the sale of sheep, the sale of wool, 
the purchase of sheep and the 
purchase of supplies. Separate tax 
returns were filed, of course, for the 
father and the four children, whose 
ages were 13, 11, 9 and 6 at the time 
the gifts were made. 

It could hardly have been a sur- 
prise when the Commissioner of In- 
ternal Revenue refused to recognize 
the gifts to the children and treated 
all of the income allocated to them 
as taxable to the father. The Tax 
Court took the same view as the 
Commissioner, holding that the tax- 
payer had stopped just one step 
short of the usual family partner- 
ship—the execution of the partner- 
ship agreement—and that the effect 
of the whole arrangement was merely 
the reallocation of income within 
the family group. Louis Visintainer, 
13 T. C. 805 (1949). 

Visintainer carried his case to the 
Court of Appeals for the Tenth Cir- 
cuit, claiming that he would stand 
or fall on his contention that the 
transaction was simply a bona fide 
gift, rather than a family partner- 
ship or an assignment of undivided 
interests in property. And that court 
agreed with him. If the sheep had 
been removed from the ranch and 
the revenues from the operation de- 
posited in the children’s separate ac- 
counts, the court stated, there would 
have been absolutely no doubt that 
the gifts were effective for income 
tax purposes. But the fact that those 
steps had not been taken did not 


mean that there had been no effective 
gift; they were merely factors with- 
out decisive effect. The other facts 
and circumstances led the court to 
the conclusion that the gifts were 
entirely valid. 

To say that the gifts were ineffective 

for income tax purposes would be the 

equivalent of holding that a father is 
disenabled to make a gift to his minor 
child which is effective in point of tax 
consequences if he retains or subse- 
quently exercises any control or man- 
agement of the property or the fruits 
therefrom solely for the benefit of the 
estate of the child. Neither the letter 
nor the spirit of revenue legislation 
extends its reach that far. [Visintainer 

v. Commissioner, 187 F. 2d 519 (10th 

Cir. 1951) }. 

A similar case then arose in Texas. 
The taxpayer had given his 10-year 
old son a cow and a calf—a custom 
commonly followed by rancher-par- 
ents with their children. As in Visin- 
tainer, the animals were branded 
with the son’s brand, separate books 
were kept and the cattle grazed in a 
common herd. All the sales and finan- 
cial transactions were either per- 
formed or supervised by the father, 
but in this case a separate bank ac- 
count was set up for the son. By the 
time the boy was 14 and away at 
school, his herd had increased to 60 
head, and his net profit was large 
enough for the Commissioner to feel 
justified in adding it to the father’s 
income. The Tax Court reached the 
conclusion that the father, not the 
son, really “earned” the income, un- 
der the doctrine of Lucas v. Earl (281 
U. S. 111), and therefore agreed with 
the Commissioner. Nella B. Alexan- 
der, 9 T. C. M. 115 (1950). 

The Court of Appeals for the Fifth 
Circuit reversed the decision. The 
Tax Court, it said, had lost sight of 
the principle that income may be 
“earned” not only by individual per- 
sonal effort, but also by the employ- 
ment of invested capital, which may 
be managed by another person for 
the benefit of the owner. There was 
apparently no serious question raised 
about the good faith of the trans- 
action or the completeness of the gift. 
Since the son was the actual owner 
of the cattle, and unconditionally en- 
titled to receive and enjoy the income 
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they produced, the income was tax- 
able to him, despite the father’s 


managerial control. Alexander v. 
Commissioner, 190 F. 2d 753 (5th 
Cir. 1951). 


Following these two rebuffs, the 
Tax Court accepted the principle 
laid down by the higher courts, but 
insisted, as it should, in examining 
the good faith and reality of the gift. 


The case before it when it announced 


its acceptance of the Visintainer doc- 
trine involved the gift of construc- 
tion equipment by a son to his 
elderly parents. The evidence con- 
vinced the court that from the begin- 
ning there had been a plan for the 
parents to give back the property and 
the income to the son alter they had 
paid the income taxes, and so it held 
that there had been no valid gift 
effective for income tax purposes. 
Hilda M. Royce, 18 T. C. 761 (1952.) 

The latest case in point to come 
before the Tax Court also involved 
construction machinery, in which 
the taxpayer had given each of his 
three children an undivided one-fifth 
interest. One of the children was a 
minor, 12 or 13 years old, at the time 
of the gift. The transfers were duly 
recorded on the taxpayer's books, 
and he was empowered by his co-own- 
ers to rent the equipment for their 
account. During the taxable years 
he rented the machinery to himself 
and to several other contractors, at 
a fair price. The proceeds were de- 
posited in a bank account under his 
exclusive control, just as in Visin- 
tainer. Separate books were kept, 
however, and at the end of the year 
a partnership return was filed, report- 
ing the distributable shares of net 
profit for each of the co-owners. On 
occasion, part of the profits were 
used to buy real estate in the names 


of the co-owners as tenants in com- 
mon. 

Despite the filing of the partner- 
ship return, the Commissioner made 
no claim that this was a family part- 
nership situation. He chose to base 
his case on whether or not actual 
gifts had been made of the undivided 
interests in the machinery. The Tax 
Court apparently saw no difficulty in 
extending the Visintainer principle 
to gifts of undivided interests in 
tangible property, and held that the 
course of conduct of the parties indi- 
cated that a completed gift had been 
made. Therefore, it refused to tax 
all of the rental income to the father. 
A. N. McQuown, 12 T.C.M. 654 
(1953). 

The McQuown decision complete- 
ly ignored the line of cases involving 
gifts and lease-backs of business prop- 
erty. Those cases, it is true, concerned 
the deductibility of rental payments 
by the donor-lessee, but the problems 
are merely opposite sides of the same 
coin. In White v. Fitzpatrick, 193 F. 
2d 398 (2d Cir. 1952), for example, a 
husband made a gift to his wife of a 
basic patent used in his business, 
and the wife then licensed the ex- 
clusive manufacturing right back to 
him. The wife also bought the prop- 
erty on which the husband's business 
was located, and Jeased it to him for 
the same rent he had been paying the 
former owner. On the following day 
the husband gave his wife approxi- 
mately the same amount of money 
she had used to buy the property. 
Ihe Court of Appeals for the Second 
Circuit regarded the transactions as 
merely creating a right to income in 
the wife, while leaving untouched, 
for all the 


practical purposes, 


husband’s effective dominion and 


control over the properties. Conse 


Tax Notes 


quently, it denied deductions to the 
husband for rental payments and 
royalties. 

In McQuown, of course, the ma- 
chinery was leased to various con- 
tractors as well as to the donor-father, 
and this fact may have influenced 
the court in holding that there had 
been a completed gift. Moreover, 
there was evidence that the co-owners 
had held business discussions relating 
to the rental of the equipment, while 
in the White case the wife was a 
completely passive party to the trans- 
actions. Nonetheless, the two cases 
cannot be entirely reconciled, and a 
lease-back of the subject matter of a 
gift must still be regarded as a rather 
risky proposition. 

If a sole proprietorship is of such 
a nature, however, that individual 
assets produce revenue indepen- 
dently of other business property, 
consideration might well be given 
to transferring some ol those assets 
to the owner’s children or 
family members. In cases where the 
donees are unable actively to partici- 
this method 


other 


pate in the business, 
may be preferable to the setting up 
of a family partnership. It would 
avoid, for instance, the necessity of 
reducing business income by a rea- 
sonable allowance for services ren- 
dered by the donor before splitting 
it among the family members. In 
addition, the age of the donee has 
been considered relatively immaterial 
in these gift cases, whereas it still 
seems to be an important factor in 
determining the validity of family 
partnerships. Some business or per- 
sonal reasons should be adduced for 
the making of the gifts, however, 
the 


other than universal desire to 


Save taxes. 
Contributed by Committee Member 
William E. Jetter 






October, 1953 * Vol. 39 925 











Practicing lawyer's guide to the 


current LAW MAGAZINES 





Arthur John Keeffe + Editor-in-Charge 


Anrireust: ihe Antitrust pot 
boiled all summer with the heat. 
Antitrusters can take it. From June 
15 to 19 Dean E. Blythe Stason and 
Professor $. Chesterfield Oppenheim 
devoted Michigan’s 1953 Institute 
to the federal antiturst laws. A 
distinguished group participated and 
Professor Oppenheim promises your 
editor a summary ot the high spots 
for our next issue. Not to allow Mich- 
igan to out-distance it, Dean Edward 
H. Levi at the University of Chicago 
Law School held an intensive two- 
week seminar on the antitrust laws 
from June 15 through June 26, and 
there, also, the participants came 
from many different fields and are 
equally distinguished. Your editor 
will endeavor to report further in 
his next column. Perhaps the two 
proceedings will be published. 
John A. Duncan, of Cleveland, 
Ohio, has done an exceedingly valu- 
able piece in the Winter, 1953, issue 
of the Western Reserve Law Review 
entitled “The Big Case—When Tried 
Criminally”. Surprisingly enough 
prior to Mr. Duncan’s piece, he says 
the law reviews seem to have had 
only two pieces devoted to criminal 
antitrust cases. An excellent com- 
ment in 13 George Washington Law 
Review 434. in 1951, by Aaron 
Layne, and, a piece by Lewin on 
grand jury proceedings in 7 Law and 
Contemporary Problems 112 in 1940. 
Mr. Duncan’s piece, therefore, meets 
a need and what he tells us is so 
good that we hope he will write more 
and soon. His piece is divided in 
two parts: “Threshold Questions” 
and “Trial Proper’. A valuable 
feature is the supplementary table 
giving the names and disposition of 
criminal antitrust cases from which 
it appears that less than 125 criminal 
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cases have been tried and concluded 
in the sixty-one years of the Sherman 
Act. (Write: Western Reserve Law 
Review, Cleveland, Ohio; single 
copies $1.50.) 

In the University of Pennsylvania 
Law Review tor March (Vol. 101- 
No. 5) there is a very interesting and 
reflective article entitled ““lowards 
Less Monopoly” by Ward S. Bow- 
man, Jr. a Research Associate at the 
University of Chicago Law School. 
The same number carried one of the 
finest student comments it has ever 
been your editor's privilege to read. 
It is entitled “Competition in Gaso- 
line Retailing: A Price War’, and 
deals with a vicious price-cutting war 
in the Philadeiphia-Camden area. It 
chills your love for competition to 
read it. It is too bad that Pennsyl- 
vania bows to the Harvard tradition 
of not allowing the law student who 
wrote this piece to sign his name and 
get some personal credit for a job 
so well done. (Write Pennsylvania 
Law Review, University of Pennsyl- 
vania, Philadelphia; single copies, 
$1.25.) 

The proceedings of the Washing- 
ton meeting of the American Bar 
Association’s Section of Antitrust 
Law have been attractively printed 
in a bright green colored cover and 
distributed to Section members. 
Your editor likes the color and the 
contents. Those interested in a copy 
should join the section. 

T. D. MacDonald, Commissioner 
of the Canadian Combines Investiga- 
tion Act, has published two new 
studies, one on “Maple Products’ 
and the other on “Coarse Papers’. 
They can be obtained by writing him 
at Ottawa, Ontario, Canada, and get- 
ting on his mailing list. These studies 
of Commissioner MacDonald are so 
well done and the Canadian ap 


proach has so much more to com- 
mend it than ours that they should 
become better known. Our American 
business is so tied up with the Cana- 
that the MacDonald 
are as valuable to us as Canadian 


dian studies 
lawyers. 

The Attorney General, Herbert 
Brownell, Jr., has named Stanley 
Barnes and Professor S$. C. Oppen- 
heim to head the Administration 
study of the antitrust laws. 


Bankruptcy: The April issue 
of the Harvard Law Review (Vol- 
ume 66-No. 6, pages 1013-1050) car- 
ries a very valuable piece by Alfred 
Hill with respect to the application 
of Erie v. Tompkins in bankruptcy. 
Mr. Hill dwells on the Deep Rock 
decision, Taylor v. Standard Gas 
and Electric Co., 304 U. S. 64 (1938), 
and the 
Realization Corporation v. Geist, 316 
U. S 89 (1942). He entitles his effort 
“The Erie Doctrine in Bankruptcy”. 
Your editor reports the article under 


Prudence case, Prudence 


protest because Mr. Hill does not 
cite ‘“‘Weary Erie”, the Cornell ap- 
proach of Bailly, Day, Gilhooley and 
Keeffe. For those of us who have an 
interest in bankruptcy and federal 
procedure this article of Hill’s is a 
“must”. (Address: Harvard Law Re- 
view, Cambridge, Mass; single copy 
price $1.00.) 


C oneuic [ OF LAWS: The 
Vanderbilt Law Review, in its April, 
1953, (Vol. 6—No. 3) has 
another symposium. Professor Wil- 


issue, 


liam D. Warren seems to be a tire- 
less and prolific editor. This time he 
tackles conflict of laws with the aid 
of an outstanding group of scholars: 
Mr. Justice Stanley Reed (441), 
Judge Herbert F. Goodrich of the 
Third Circuit Court of Appeals 
(442-446), Dean Robert A. Leflar, 
(447-463), Dean John W. Wade 
(464-478), Professor William Tucker 
Dean, Jr. (479-488), Professor George 
W. Stumberg (489-505), Professor 
J. H. Morris of Oxford (505-532), 
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Dean Edward S. Stimson (545-560), 
Professor Willis Reese with Robert 
S. Green (561-580), Professor Elliott 
Cheatham (581-606), Professor Wen- 
dell Carnahan (6067-637), Dean Zel- 
man Cowen of Australia (638-666), 
Professor Edwin W. Briggs (667- 
707), and the illustrious Canadian, 
Dr. John W. Falconbridge (Address: 
Vanderbilt Law Review, Nashville 
5, Tennessee. Single copy price $2.- 
00.) 


Feperar EMPLOYERS’ LIA- 
BILITY ACT: Duke Law School’s 
famous law review, Law and Con- 
temporary Problems, is to publish 
through two numbers, articles on the 
Federal Employers’ Liability Act. 
The leading article in Part 1 in No, 
2 of Volume 18, is by Sidney S. Alder- 
man, General Counsel of the South- 
ern Railroad. There follow pieces by 
Melvin L. Griffith, a lawyer asso- 
ciated with Edward B. Henslee, 
General Counsel of the Brotherhood 
of Railroad Trainmen; Clarence A. 
Miller, General Counsel of the Amer- 
ican Short Line Railroad Associa- 
tion, Reginald Parker, of Northeast- 
ern Law School, Louis J. Jaffe, of 
Harvard Law School, and Vernon X. 
Miller, of the University of San 
Francisco Law School. 


Feperat PRACTICE: Those of 
us who have an interest in federal 
courts will all agree that probably 
the most confusing part of the field 
is “federal question jurisdiction”. 
Your editor has always welcomed any 
help he could get in determining 
when a federal court should take or 
reject federal question jurisdiction. 
To me the cases make no sense. De- 
spite at times violent disagreement 
with his conclusions, with a full, if 
not humble, heart, I earnestly recom- 
mend the article by Professor Paul J. 
Mishkin, of Pennsylvania Law School 
entitled “The Federal Question in 
the District Ceurt” in the February, 
1953, issue of the Columbia Law 
Review (Vol. 53—No. 2; pages 157- 
196). Mr. Mishkin’s piece is defi- 
nitely the best I have seen on the 
problem and if it is not better or 
clearer the fault, I am sure is not his 








as one who tackles this field must be 
prepared to “unscrew the inscru- 
table”. Let anyone who can present 
the difficulties better than Mr. Mish- 
kin go try it. (Address Columbia 
Law Review, Columbia University, 
Kent Hall, New York, 27, N. Y. 
Single copies $1.25.) 

As interesting in the federal prac- 
tice field is the note by Charles E. 
Oldfather, an Assistant Editor of the 
Michigan Law Review on the de- 
cision by the Second Circuit United 
States Court of Appeals in Austrian 
v. Williams, 198 F. 2d 697 (1952). 
The question Mr. Oldfather dis- 
cusses is whether in federal question 
jurisdiction, the federal district court 
should apply the statute of limita- 
tions of the forum or the place where 
the cause of action arose. Judges 
Chase and Swan chose the forum and 
Clark, C. J., dissented for Virginia, 
the place where the cause arose. The 
decision is complicated as the trustee 
sues under Ile of the Bankruptcy 
Act. Mr. Oldfather approves the de- 
cision of the Second Circuit, and in 
this he has the backing of Professor 
William Wirt Blume of Michigan, 
who wrote a valuable study entitled 
“Limitations and the Federal 
Courts”, in the May, 1951, issue of 
the Michigan Law Review (Vol. 49 - 
No. 7 pages 937-1008), see especially 
page 949. Virginia Law Review 
disagrees with Michigan (38 Virginia 
Law Review 680) and in his dissent 
Judge Clark cited it. Since Mr. 
Oldfather wrote his note the Su- 
preme Court of the United States 
has met and decided the same point 
as to diversity jurisdiction, Wells v. 
Simonds Abrasive Co., 73 S. Ct. 856 
(1953). In an opinion by the Chief 
Justice, the Court has held that in 
diversity cases the District Court 
must apply the statute of limitations 
of the forum. To this decision Mr. 
Justice Jackson dissents in a vigor- 
ous opinion. Your editor predicted 
he would (38 Virginia Law Review 
569, at pages 575-581) from his ex- 
cellent concurring opinion in First 
National Bank v. United Airlines, 


342 U.S. 396. The Jackson view in 
the Supreme Court as Clark’s view 
in the Second Circuit is that the full 
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faith and credit clause of the Con- 
stitution compels a District Court 
to apply the statute of limitations of 
the state where the cause of action 
arose. Following this logic the de- 
cision in Klaxon v. Stentor Electric, 
313 U.S. 487, which chained federal 
courts in diversity to the conflicts 
law of the forum would be reversed. 
The decision in the Supreme Court 
is five to three, Clark not sitting and 
Justices Black and Minton joining 
Jackson. Your editor is of the same 
opinion still and, if he knows his 
judges, so are Justices Jackson, Black 
and Minton. The five-to-three di- 
vision is close and any change of view 
by one of the five, or the coming of 
a new judge, with or without the 
vote of Mr. Justice Tom Clark may 
see Jackson's view become law and 
Virginia vindicated. But the victory 
now belongs to Mr. Oldfather, Pro- 
fessor Blume and Michigan. 


Murary JUSTICE: Profes- 
sor William B. Aycock of the Uni- 
versity of North Carolina Law School 
has written a fine and scholarly 
article entitled ““The Court of Mil- 
itary Appeals—The First Year” which 
appears in the December issue of the 
North Carolina Law Review (Vol. 
31—No. 1; December, 1952, pages 1- 
45). It is a careful and from what 
your editor can glean a completely 
nonpartisan summary of the deci- 
sions of the Court of Military Ap- 
peals from July 25, 1951, through 
July 25, 1952. If you want an accurate 
digest and topical analysis of the 
decisions sans critical or partisan 
analysis, this is the ticket. It is a 
Corpus Juris of COMA. (Address: 
North Carolina Law Review, Chapel 
Hill, N. C.; price for a single copy: 
$1.25.) 


Prepces—or particular signifi- 
cance to lawyers practicing in Illinois 
should be the two parts of an article 
entitled “The Pledge as an Illinois 
Security Device”, prepared by for- 
mer Professor Elliott G. Robbins, ap- 
pearing in the March and June, 
1953, issues of the Chicago-Kent Law 
Review (Vol. 3l—pages 99-104 and 
201-35). This local treatment of a 
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security device of long standing use 
brings together, in one convenient 
place, all Illinois decisions bearing 
on the subject while it provides a 
critical commentary on the several 
aspects of the problem of procuring 
efficient protection for all persons 
concerned in the pledge transaction. 
Not intended as an Illinois annota- 
tion to the Restatement of the Law 
of Security, the paper is, nevertheless, 
keyed to the appropriate portions 
of the Restatement of this topic. The 
presentation is functional in char- 
acter, dealing with the issues as they 
arise in the course of a pledge trans- 
action, from inception to conclusion. 
(Address: Chicago-Kent Law Re- 
view, 10 N. Franklin St., Chicago 
6, Ill.; price for single copy of each 
part: $1.00.) 


Propucrs LIABILITY: The 
stream of new products has carried 
in its wake an increase of litigation 
based on things turning out to be 
defective. An article in the Tennessee 
Law Review (Vol. 22—No. 8; pages 
985-1010) “Products Liability of a 
Manufacturer in Tennessee’”’ by Pro 
fessor Dix W. Noel, considers de- 
velopments in this field in Tennessee 
and elsewhere. The liability of the 
manufacturer, often sought as a de- 
fendant because of his financial posi- 
tion, is emphasized, but the respon- 
sibilities of retailers also are con- 
sidered. As to liability for negligence, 
that the 
no longer is protected, in any juris- 


it appears manufacturer 
diction, by lack of privity with the 
the 
there is an increasing tendency to in- 


user of chattel. Furthermore 
voke the doctrine of res ipsa loquitur 
to facilitate proof of negligence. 
have been 


sympathetic to the argument that the 


Some courts, however, 
chattel may have been altered, and 
have insisted on a high degree of 
proof of lack of opportunities for 
tampering after the product has left 
the manufacturer’s hands. The arti- 
there has been little 
acceptance of the view, advanced by 
several scholars, that the manufac- 
turer should be held to a strict lia- 
bility for a breach of warranty, even 


cle indicates 


though he has no direct contractual 
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relations with the plaintiff. The few 
decisions finding strict liability in 
the absence of privity of contract 
seem to be confined to food products. 
In that, field manufacturers, as well 
as retailers, often are held in effect 
to a strict liability on less contro- 
versial grounds under pure food acts. 
While such acts usually provide only 
for criminal penalties, the prevailing 
is that the violation also es- 
negligence, usually de- 
scribed as negligence per se. (Ad- 
dress: Tennessee Law Review, Uni- 
versity of Tennessee College of Law, 
Knoxville 16, Tenn.; price for a 
single copy $1.00). 


view 
tablishes 


Taxation—“Tax Amortization 
Is the Key to the Stable Door”: 
This article by Richard B. Stephens 
in the Fall issue of the University of 
Florida Law Review (Vol. 5—No. 
3; pages 261-280) offers to the prac- 
titioner a readable treatment of a 
highly technical field of law, the 
tax treatment of capital expendi- 
tures. The author discusses in an 
interesting style the various types of 
amortization and depreciation. (Ad- 
dress: University of Florida Law Re- 
view, Gainesville, Fla.; price for a 
single copy: $1.00.) 

Every lawyer is troubled about 
how to advise clients to make gifts 
to minors and avoid the pitfalls of 
the Clifford case, the gift, income 
and inheritance tax. One of the 
most valuable articles you can lay 
your hands on is a piece by Dwight 
Rogers in the December issue of 
Fordham Law Review (Vol. 20— 
No. 3; pages 233-272). Mr. Rogers 
discusses the practical problems you 
face in guardianship with its heavy 
burden of annual accounting and 
expensive surety bonds, of trustee- 
ship, etc. He makes valuable prac- 
tical suggestions as to gifts of govern- 
ment bonds, stocks, real estate, etc. 
His piece along with the invalu- 
able pamphlet written by Harrison 
Tweed and William Parsons for 
the American Law Institute, should 
be on every lawyer's desk if he pre- 
sumes to advise on this troublesome 
problem. One passage of Tweed’s is 
worth quoting: “The graveyard of 







tax-saving schemes that failed is iarge 
and contains many headstones.” You 
can get Mr. Rogers’ piece by writ- 
ing the Fordham Law Review at the 
Woolworth Building, New York, 
and the Tweed-Parsons’ piece by 
writing American Law Institute, 133 
36th Street, Philadelphia, 
Pennsylvania. Its title is “Lifetime 
and Testamentary Estate Planning” 


South 


and it covers wills and estates. The 
price for a single copy of Fordham 1s 
seventy-five cents and for the Tweed- 
Parsons pamphlet, $2.50. 


Torts: The January-February, 
1953, issue of the Northwestern 
University Law Review, (Vol. 47— 
No. 6) should be of particular in- 
terest to tort practitioners and to 
legal scholars in general. The entire 
issue is devoted to a symposium of 
the law of torts, written by well- 
known authorities in this field. Leon 
Green, former Dean of the North- 
western University School of Law 
and presently Professor of Law at 
the University of Texas Law School, 
has contributed the leading article 
entitled “The Individual’s Protec- 
tion under Negligence Law: Risk 
Sharing”. Three other interesting 
and informative articles are directed 
at various phases of the law of negli- 
gence. They are: “Scope of Duty in 
Negligence Cases” by Fleming James, 
Jr., LaFayette S. Foster 
of Law, Yale University Law School; 
“Proof of Negligence”, by Clarence 
Morris, 


Professor 


Professor of Law, Univer- 
sity of Texas Law School; and “A 
Psychoanalysis of Negligence,” by 
Albert A. Ehrenzweig, Professor of 
Law at the University of California 
School of Law, Berkeley. Fowler 
Harper, Professor of Law at Yale 
University Law School, has contrib- 
uted a scholarly article concerning 
“Interference with Contractual Re- 
lation”, and the student section of 
the issue is concerned largely with 
tort law and practice outside the 
courtroom. (Address: Northwestern 
University Law Review, Northwest- 
ern University School of Law, Chi- 
cago, Illinois; price per single copy 
$1.25.) 




















iarge 
You 
writ- 
at the 
York, 
e by 
e, 133 
lphia, 
etime 
ning” 
. The 
jam 1S 


weed- 


ruary, 
estern 
. 47— 
ar in- 
nd to 
entire 
im of 
well- 
Leon 
North- 
Law 
aw at 
chool, 
rticle 
‘rotec- 
Risk 
esting 
rected 
negli- 
ity in 
ames, 
fessor 
‘hool; 
rence 
niver- 
id “A 
" by 
or of 
fornia 
owler 
Yale 
ntrib- 
rning 
1 Re. 
on of 
with 
e the 
estern 
1west- 
, Chi- 
copy 








BAR ACTIVITIES 


Paul B. DeWitt - Editor-in-Charge 

















= A seventy-seven year old tradition 
was broken in Boston when Miss Ines 
Di Persio of the Boston Legal Aid 
Society became the first woman 
elected to the Council of the Boston 
Bar Association. Miss Di Persio, who 
now heads the Society’s domestic 
relations department, is a past pres- 
ident of the Women’s Bar Associa- 
tion of Boston and has been a mem- 
ber of the Executive Committee of 
the Massachusetts Bar Association. 


a Va 


= The largest and one of the best- 
attended annual meetings in the 
history of the Minnesota State Bar 
Association was held June 17, 18 and 
19 in Minneapolis with 1268 regis- 
tered for three days of business ses- 
sions and social events. During the 
first day, the District Judges 
Association took action to co-operate 
with other groups relative to rules 
of decorum in court. 

Section meetings with excellent 
programs were held by the Sections 
of Taxation, Real Property Law 
and Labor Law. The Tax Section 
adopted a _ resolution concerning 
needed legislation to bring the Min- 
nesota Inheritance Tax Law more in 
line with the Federal Estate Tax 
Law. Warren Resh, Assistant Attor- 
ney General of the State of Wiscon- 
sin, addressed the Real Property Law 
Section. Recent developments in the 
law of adverse possession were dis- 
cussed by Frederick A. Kueppers, of 
St. Paul, and R. G. Patton, of 
Minneapolis. A panel discussion on 
negotiation of labor contracts was 
participated in by William D. Gunn, 
of Minneapolis, Thomas M. McCabe, 
of Duluth, Samuel I. Sigal, of Min- 
neapolis and Robert O. Sullivan, of 
St. Paul. Vernon W. Thomson, 
Attorney General of the State of 
Wisconsin and Chairman of the La- 
bor Division, National Association of 
Attorneys General, addressed the 
section. 





Edward L. 
GRUBER 





Elected as officers were President, 
Edward L. Gruber, of Duluth, and 
Vice President, Sidney P. Gislason, 
of New Ulm. John M. Palmer, Min- 
neapolis, and Earl R. Anderson, were 
re-elected secretary and_ treasurer, 
respectively. 





® The Chicago Bar Association has 
undertaken a public information 
program designed to provide useful 
information of a generalized nature 
on an individual's rights and obliga- 
tions under the law. One of the proj- 
ects now under way is the city-wide 
distribution of pamphlets on ‘egal 
subjects. The first two such pam- 
phlets, “Meet Your Lawyer, plain an- 
swers to questions about you and the 
law”, and “So You’re Going To Buy 
a Home!, some legal problems to be 
considered by the wise buyer’, may 
be obtained through the Public In 
formation Committee of the Associa 
tion. 
—@—— 

®* The West Virginia State Bar 
Foundation has announced that Lee 
Silverstein, of Charleston, West Vir- 
ginia, was the winner of an essay 
contest on the subject of proposed 
rules of civil procedure for West 
Virginia. He was awarded a cash 
prize of $500. 

Mr. Silverstein’s essay, “Should 
West Virginia Adopt the Federal 
Rules of Civil Procedure?”, surveyed 
the general theory of these rules and 
then compared them with the prev- 
alent practice, addressed some gen- 


eral remarks to the proposed draft 
and, in conclusion, weighed the 
advantages and disadvantages of 
adoption in his state. 

The contest was arranged to stim 
ulate interest in reform of civil pro 
cedure and to provide the Committee 
on Civil Rules with research and 
criticism of its dratt of civil rules 
which follow closely the pattern of 
the Federal Rules of Civil Procedure. 


— 
"= Horner C. Fisher, President of 
the Florida Bar, in a message in the 
Florida Bar Journal for July, 1953, 
reported a meeting of the joint con- 
ference of local and regional bar as- 
sociation presidents with section and 
committee chairmen and the Board 
of Governors of the Florida Bar. 
The effect of this meeting is to in- 
sure “maximum solidarity” of the 
Bar and a greater participation in 
the work of the Bar by members 
throughout the state with a closer 
liaison being established between the 
Florida Bar and the local associations, 
and also between the several local 
and regional bar associations. 

For problems of purely local and 
regional nature which might not 
require state action, there was estab- 
lished a Conference of Bar Associa- 
tion Presidents. The membership in 
this conference consists of all such 
Presidents, the President of the Jun- 
ior Bar Section, and the President 
and President-Elect of the Florida 
Bar. 


* An article appearing in Collier's, 
June 27, 1953, should be of interest 
to practicing lawyers. Entitled 
“Are You Afraid of Lawyers?”, it 
analyzes the reaction of people of 
moderate means who are reluctant to 
see a lawyer for fear of being over- 
charged. The answer to this problem, 
according to the article, is the Ameri- 
can Bar Association-sponsored Law- 
yer Referral Service. Cases of great 
importance to a wage earner are 
presented to highlight the work 
which has been and can be done by 
this service. Emphasis is placed upon 
the importance of its function in the 
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field of preventive law. A member of 

the New York City Referral Service 

Committee explains: 
Members of our lawyers’ panel regard 
the service as an opportunity to dem- 
onstrate that the bar is dedicated to 
public service, that lawyers are nyt 
dollar-chasing tricksters but friends 
and wise counselovs to their clients. 

——- +e 
® The Wisconsin Bar Association is 





prepared to render to its members 
without cost its assistance in combat- 
ing the unauthorized practice of law. 
There is a close liaison between the 
state bar association and the Attorney 
General’s office in which quo war- 
ranto actions are commenced by the 
Attorney General upon a complaint 
of the Bar Committee on Unauthor- 
ized Practice and after investigation 








OUR YOUNGER LAWYERS 


C. Baxter Jones, Jr., Secretary and Editor-in-Charge, Atlanta, Georgia 








History of the Junior Bar Section of the Mississippi State Bar 


by Robert G. Nichols, Jr., of the Mississippi Bar (Jackson) 


® The Junior Bar of Mississippi was 
organized in 1936 as a Section of the 
Mississippi State Bar Association. 
Like the Junior Bar Conference of 
the American Bar Association, all 
members of the senior association 
who are under the age of 36 are mem- 
bers of the Junior Bar Section. 

The governing body of the organi- 
zation is an executive committee 
composed of the president, the vice 
president and three members from 
each of the three supreme court dis- 
tricts in the state. The section, which 
is completely dependent upon the 
parent organization for financial 
support, was allocated $500 per year 
to finance its projects. Last year, its 
budget was increased to $1,000. 

The primary purpose for the 
creation of the Junior Bar Section 
was to provide a forum for the 
younger lawyers of the state whereby 
they might be induced to take a more 
active interest in the activities and 
affairs of the state bar association 
and to assist more materially in the 
accomplishment of its purposes and 
function. 

We are proud of the results of our 
activities and feel that the purpose 
for which the Junior Bar Section 
was created is rapidly being attained. 
The younger lawyers of the state 
are taking a prominent role in the 
affairs of the bar association. Young 
lawyers are being appointed to all 
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the committees and are assuming 
the responsibilities of leadership on 
many. The large attendance of the 
younger lawyers at the annual con- 
vention is evidence of the increasing 
interest which the younger men are 
expressing in the bar association’s 
affairs. 

By a set of By-laws adopted in 
1949, the Junior Bar created five 
standing committees; namely, (1) 
Public Relations and Information; 
(2) Unauthorized Practice of Law; 
(3) Code Study; (4) Legislative; and 
(5) Convention. The accomplish- 
ments which these committeess have 
made are impressive and most grati- 
fying. 

The Legislative Committee has 
concentrated upon legislation that 
would improve statutes concerning 
procedure. For the purpose of ‘co-op- 
erating more fully with the state 
legislature, the Junior Bar has con- 
ducted polls among its members 
concerning such questions as whether 
or not the Junior Bar wished to go 
on record as favoring the calling of 
a state-wide referendum on the ques- 
tion of legalizing the sale of whisky 
and whether or not the group wished 
to go on record as being in favor of 
having the legislature call a consti- 
tutional convention for the purpose 
of rewriting the state constitution. 


The first statistical survey of the 
legal profession ever made in Missis- 






by a trained investigator on the 
Attorney General's staff. This is an 
exception to the practice in most 
states for these actions are usually 
commenced by the Bar at its own 
expense. It has been found that the 
prosecutions by the Attorney General 
have been uniformly successful with 
many of the judgments being consent 
decrees. 


sippi by the Bar itself was conducted 
in 1952 by the Junior Bar. Plans are 
being formulated to make this survey 
an annual project. 

The first legal aid office in the 
state was established at Jackson, Mis- 
sissippi, by the Junior Bar Section 
in co-operation with the local bar 
organization of that city. 

In the area of public relations, the 
Junior Bar has taken the lead. Arti- 
cles and information concerning the 
Bar and its activities have been pre- 
pared and published under the Jun- 
ior Bar’s supervision in at least one 
county newspaper in each of the 
eighty-two counties of the state. 

We are justifiably proud of the 
Junior Bar's active role in the pro- 
duction of three law institutes which 
are held annually in different loca- 
tions in the state. The Jackson Law 
Institute, which is held in Jackson 
in the fall, and the Lawyers and 
C.P.A. Institute, which is held in 
Hattiesburg in the winter, are pro- 
duced under the direction and super- 
vision of the Junior Bar Section. The 
Section cosponsors the Estate Plan- 
ning Conference which is held at 
the University of Mississippi in the 
Spring. 

Today the Junior Bar Section lists 
among its past presidents one Asso- 
ciate Justice of the Supreme Court 
of Mississippi, one circuit judge, one 
law school dean, and one state assist- 
ant attorney general. 

We have made great progress to- 
ward increasing the interest of the 
younger lawyer. Our efforts are being 
intensified so that our goal of getting 
the active support of all young law- 
yers may be attained in the near 
future. 
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Justice for the Indigent 


Continued from page 896) 


rected partly by such reforms as pa- 
role, probation and the indetermi- 
nate sentence, and partly by the 
decisions of some of our highest 
courts, federal and state, relating to 
the necessity of providing counsel for 
the destitute in criminal cases. The 
result of these decisions has made it 
more and more incumbent upon 
judges to appoint assigned counsel 
with pay. 

Moreover the creation of legal-aid 
societies and similar organizations 
has grown apace. At least five of 
these organizations, without waiting 
for the state to take action, have 
added to their civil duties defense 
in criminal cases in what has grown 
to be known as voluntary defense 
organizations. These organizations 
handle only a limited number of 
criminal cases. However, add to 
these the gradual creation of public 
defenders by the state or local gov- 
ernments, and we have, at least, a 
foundation upon which to develop 
a public-defender system as an arm 
of all criminal courts, just as the 
prosecuting attorney developed as an 
arm of the criminal court from the 
method of prosecution 
which was considered entirely a 


previous 


private matter between the injured 
party and the guilty offender. 

The prosecuting attorney was un- 
known to the common law. In Eng- 
land it was not until 1789 that the 
state undertook the duty of prose- 
cuting in an effective and systematic 
way. And it was not until 1882, by 
Act of Parliament (47 and 48 Vict. 
58), that a new departure was created 
under a “Director of Public Prose- 
cutions”, whose functions and pow- 
ers are substantially like those of the 
prosecuting attorneys of the United 
States**. It should not be overlooked 


that our 
came originally from France, not 
England. England followed the 
French lead. In this country, in the 
state courts, the prosecuting attorney 
is a county (or city) official provided 
for in the various state constitutions. 


district-attorney system 


It has been said that law and law- 
yers are always one or two genera- 
tions behind public opinion, and if 
the public wants a better system it 
should secure it through the force 
of public opinion. Nevertheless, a 
small segment of the legal profession, 
in spite of its known lethargy, has, 
through individual lawyers, a few 
bar associations and legal and judi- 
cial groups, shown a progressive in- 
terest in the growth of legal aid and 
the public-defender system. 

In Los Angeles, the bar associa- 
tion has brought a strong support 
to bear in legislation for the expan- 
sion of the public-defender system 
in the State of California’. In Sacra- 
mento County the bar association 
succeeded in persuading the Board of 
Supervisors to establish the office 
when a new criminal code section 
provided for the allowance of fees 
by the court to attorneys represent- 
ing indigent defendants. The Los 
Angeles Public Defender states that 
the creation of the office in that city 
has stirred up interest in every part 
of the United States, and that “in- 
quiries from the United States De- 
partment of Justice, from the judi- 
ciary of other states, from the great 
law schools of East and West, from 
all kinds of agencies interested in the 
proper administration of justice 
have been received and more coming 
in continually’”*. 

The favorable comments of judges, 
some of whom are former prosecut- 
ing attorneys, as well as other high 
officials, regarding the public defend- 
er system in those communities 
where the office has been estab- 


Justice for the Indigent 


lished, have helped to mould public 
opinion in favor of the office. 

It is not only desirable but ur- 
gently necessary that public-defender 
legislation be enacted throughout 
the land to satisfy the need for mak- 
ing criminal justice more nearly 
equal for poor and rich alike. Thom- 
as E. Kluczynski, Chief Justice of 
the Criminal Court of Cook County, 
Illinois (Chicago), regards it as “a 
great delight and source of ‘judicial 
peace-of-mind’ to see one from the 
defender’s office appearing for the 
defense, rather than one of the ‘grab- 
bag embryos’ which frequently was 
the result of the former assigned 
counsel plan. It is a mild descrip- 
tion of my preference for the de- 
fender. There is no concern now 
about the case being postponed be- 
cause counsel announces at the 
eleventh hour that he can’t appear, 
or the need to declare a mistrial 
when, ¢.g., it became obvious during 
the progress of the former proceed- 
ings that the defendant was not re- 
ceiving an adequate defense’’?’. 

Legal assistance to the destitute in 
criminal cases is a matter affecting 
the well-being of the whole commu- 
nity. It is important that the inno- 
cent be adequately protected. It is 
also important that the guilty be 
justly treated. To this end the poor 
man charged with crime should be 
provided with adequate legal protec- 
tion without cost. Such a provision 
will dissipate the idea that only the 
rich can avail themselves of their le- 
gal rights, and it will mark a notable 
step forward in the proper adminis- 
tration of justice throughout the 
country. 


24. 7 International Encyclopedia 99 (1915). 

25. Letter to author from Public Defender Ellery 
E. Cuff, of Los Angeles, dated March 17, 1952. 

26. Address of Public Defender Ellery E. Cuff, of 
Los Angeles, to Convention of District Attorneys, 
July 1, 1950, Lake Tahoe, California. 

27. Letter from Chief Justice Thomas E. Kluczyn- 
ski, of Criminal Court of Cook County, Illinois 
(Chicago) to author, dated April 7, 1952. 
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ANNOUNCEMENT 
of 
1954 Essay Contest 


Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1954. 


Amount of Prize: 
Twenty-five Hundred Dollars. 


Subject To Be Discussed: 
“The Investigating Power of Congress, Its Scope and Limitations.” 


Eligibility: 


The Contest will be open to all members of the Association in good stand- 
ing, including new members elected prior to March 1, 1954 (except previous 
winners, members of the Board of Governors, Officers and employees of the 
Association), who have paid their annual dues to the Association for the 
current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this Contest and not 
previously published. Each entryman will be required to assign to the Associ- 
ation all right, title and interest in the essay submitted. 


Instructions: 


All necessary instructions and complete information with respect to 
number of words, number of copies, footnotes, citations, and means of identi- 
fication, may be secured upon request to the American Bar Association. 


AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street Chicago 10, Illinois 
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Highlights of the Section Meetings at Boston 





# Some of the most interesting—and practical—events of an Annual Meeting are 


the activities of the eighteen Sections of the Association. At the request of the 


Board of Editors, the following summaries of Section activities at the Diamond 


Jubilee Meeting in Boston last August were furnished by the Chairmen of the Sections. 


SECTION OF 
ADMINISTRATIVE LAW 


*" At the opening meeting of the 
Section of Administrative Law, a 
demonstration of pretrial in admin- 
istrative proceedings was held at the 
Hotel Kenmore, Monday, August 24, 
1953. Dean E. Blythe Stason of the 
University of Michigan Law School 
was in charge of the demonstration, 
which was staged with the co-opera 
tion of the Federal Communications 
Commission and the Federal Com 
munications Bar Association. While 
the demonstration was concerned 
with the matter of how weeks and 
months of hearing might be saved 
in connection with three mutualls 
exclusive applications for a television 
broadcasting license, a panel of ex 
perts showed how the principles in- 
volved might be extended to other 
administrative hearings, and high- 
lighted the problems involved in 
applying them. The panel consisted 
of Circuit Judge E. Barrett Pretty 
man, who is Chairman of the Presi 
dent’s Committee on Administrative 
Procedure; Chairman Rosel H. Hyde 
of the Communications 
Commission; and Federal Trial Ex- 
aminer J. D. Bond, a member of the 


Federal 


President’s Conference on Adminis- 
trative Procedure. In the course ol 
the discussion, the meeting heard an 
exposition of the progress made by 
the President’s Conference by its 
committee on pretrial, the 
chairman of that committee, Com- 
Doerfer of the 


from 


missioner John C. 
Federal 
sion. 


Communications Commis 

Wide popularity met a suggestion 
that the Section support a proposal 
to permit persons ordered deported 
to test the lawfulness of the order of 
deportation without the need first 
to be restrained of their libertv with 


only the writ of habeas corpus to 
serve as a vehicle for review, as is the 
case at the present time. The Section 
adopted a resolution pursuant to 
which its council will seek Associa- 
tion approval of legislation to this 
effect. 

The Section unanimously elected 
to membership on its council Donald 
C. Beelar, of Washington, D. C., and 
Ralph F. 
Indiana. 


Fuchs, of Bloomington, 

At a joint breakfast with the Sec- 
tion of Judicial Administration, the 
Section was addressed on the work of 
President’s Conference on Ad 
Judge 
Prettyman. The address was regarded 


the 
ministrative Procedure by 
by the Section membership as of 
major significance. Judge Prettyman 
spoke of the contrast between the 
efficiency of business in its engage- 
ments and of the military in its op 
erations, and on the other hand ol 
the lack of planning and efficiency in 
connection with administrative hear 
ings in which business becomes en 
meshed. 

\ formal debate with respect to 
hearing examiners started the busi 
ness session Tuesday morning, Au 
gust 25, 1953. The Section’s Commit 
Trial 


recommended support of the Section 


tee on Federal Examiners 
and of the Association tor the princi 
ple of presidential appointment of 
hearing examiners, as proposed by S. 
1708, 83d other 


method of appointment other than 


Cong., or some 
the present system under the Civil 
Service Commission, which the com- 
mittee regards as having been un 
satisfactory in practice. In the debate, 
the affirmative of the proposition of 
presidential appointment was sup- 
ported by Robert N. Denham, form 
er general counsel of the National 
Labor Relations Board and the neg- 
ative by Clarence A. Miller the gen- 


eral counsel of the American Shori 
Lines Railroad Association. 


\t the outset of the afternoon 
session, three committees of the Sec 
tion were instructed by resolution 
to study the matter of appointment, 
compensation and tenure of hearing 
\dministrative 


examiners under the 


Procedure Act in relation to the in- 
dependence and impartiality of these 
hearing ofhcers. The Council of the 
Section was authorized to considei 
the matter at its mid-year meeting. 
Meantime, members are requested 
to communicate to the Section or its 
committees their views as to (1) 
Civil Service Commission regulation, 
as now provided for; (2) presidential 
appointment and Senate confirma 
tion of administrative judges, as pro 
posed in $.1708; (3) regulation by 
an Office of Federal Administrative 


Procedure, if created as recom 
mended by the Attorney General ol 
the United States to the President’s 
Conference cn Administrative Pro 
cedure; or (4) such other means as 


the members may specily. 


Should official advice be reliable? 
\ report of a sub-committee on 
Good-Faith Reliance Act 
ceived, as a result of which the Sec 
the 
83d 
Cong., to establish good faith as a 
defense in certain cases where people 
rely on government rulings. This 
proposal would extend to the gov 
ernment at large the principle that 
a written ruling, complied with in 
good faith, shall absolve from penal- 
ties the action of persons complying 


was re 


tion supported in principle 


7Ko 


proposal embodied in S$.1752, 


with the ruling, notwithstanding a 
change of mind of the particular ad- 
ministrative agency. It was suggested 
by the Portal-to-Portal Act. There 
was some debate as to whether the 
precise proposal, $.1752, would a 
the Portal-to-Portal Act in 
some respects, or whether there are 


mend 


other acts which it would amend or 
the relief aspects of which might be 
curtailed. These, it was acknowl- 
edged, must be considered, particu- 
larly in the light of the reports of 
various government agencies which it 
is expected the committees of Con- 
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elicit. Nevertheless, the 
general principle appeared plain, 


and the Section directed that its rep- 


will 


gress 


resentatives report its action to 


the House of Delegates. 


SECTION OF 
CRIMINAL LAW 


® The Criminal Law Section held 
four sessions at the Harvard Club, 
opening with a discussion of “Na- 
tional Responsibilities for the Sup- 
pression of Crime” by Representative 
Kenneth B. Keating, of New York, 
Attorney General George Fingold, 
Forrest C. 
Governor 


ol Massachusetts, and 


Donnell, and 


United States Senator from Missouri. 


formet 


The opening session was character- 
ized by provocative and ably argued 
differences of opinion among the 
speakers: crime-suppression is con- 
cededly a responsibility af govern- 
ment at all levels, local, state and 
lederal, but there are persistent con- 
flicts of jurisdiction and function 
that need candid discussion and con- 
tinuing study. 

The second session was sponsored 
jointly by the Section of Criminal 
Law, the Committee on Cooperation 
with Laymen, and the National Pro- 
bation and Parole Association, ad- 
dressing itself to a discussion of the 
“Duty of the Bar Toward the Con- 
victed Offender”. Chief Judge Bolli- 
tha J. Laws, of the United States 
District Court for the District of Co- 
lumbia, presided; speakers were Chief 
Justice Irving Ben Cooper of the 
Court of Special Sessions of New 
York City, Chief Judge William B. 
McKesson of the Superior Court of 
l.os Angeles County, and Dean Low- 
ell S. Nicholson, of Boston. Three 
major points were developed and 
discussed: (1) the first offender in 
criminal cases often deserves more 
understanding treatment from the 
Bench and the Bar than he now re- 
ceives; (2) the juvenile first offender 
is an absolute responsibility of the 
profession and the state in this re- 
spect; and (3) lawyers are often re- 
miss in neglecting. their collective 
obligation to persons who have been 
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‘Foresight is the art of using 


P. O. Box 9082 





It is good foresight to double-check your tax computation. The time required to correct 
and apologize for an error will pay for ten years subscription to the 


PARAMOUNT FEDERAL INCOME TAX CALCULATOR 


Select the exact tax instantly without any scribbling. Handy pocket size with dignified and 
attractive cover and ring-type binding. Used by trust companies, Revenue Agents, attorneys, 
accountants. Special edition—income tax rates only—single copy $2.00. Complete edition 
with withholding tables and helpful information—$3.00. Quantity prices on request. 


PARAMOUNT PUBLISHING COMPANY 


“A ten-dollar error in computing the tax—Will spoil a good job on the law and the facts’’. 





the other fellow’s hindsight.’’ 


Charlotte, N. C. 








convicted of crime, and who may 
have important needs for legal ser- 
vices after conviction. 

The 
shop” meeting, conducted by Section 


third session was a ‘“work- 
Chairman Arthur J. Freund and Sec- 
tion Secretary James V. Bennett, with 
reports and discussion of the work 
of the Section’s numerous active com- 
mittees. In installing Walter P. Arm- 
strong, Jr., of Tennessee, and Rufus 
King, of the District of Columbia, re- 
spectively, to succeed Messrs. Freund 
and Bennett, it was noted with pleas- 
ure and satisfaction that most of the 
men who have guided the Section 
through more than a quarter of a 
century of service were present, still 
actively devoted to its affairs, in- 
cluding notably its former Chair- 
men Justin Miller and James J]. 
Robinson. Chairman Freund sum- 
marized some of the highlights of the 
Section’s work to date. 

The final session brought Mr. Jus- 
tice Robert H. Jackson, Commission- 
er of Corrections Reuben L. Lurie, 
of Massachusetts, and Judge Jerome 
N. Frank, of the Court of Appeals 
for the Second Circuit, together to 
discuss “Today's Problems in the 
Administration of Criminal Justice” 
—a discussion which centered on the 
recently iaunched study of the ad- 
criminal 


ministration — of justice 


which will be conducted by the 
American Bar Association under the 
Mr. Justice 


Jackson. The speakers emphasized 


committee headed by 


that this study is still in the planning 
stage, urging all interested members 
of the Association to express their 
views and suggestions. Commissioner 


Lurie challenged the “respectable” 
lawyer who holds himself aloot from 
criminal jurisprudence, and chided 
judges and prosecutors who have 
never seen the inside of a penal insti- 
tution. Judge Frank commended the 
“unruly” factors—the human aber- 
rations in the process of dispensing 
justice—for special consideration. It 
is believed that parts of this discus- 
sion will be reflected constructively 
in the program of the Jackson Com- 
mittee study. 

Looking forward, the Section will 
bend its efforts to support the Jack- 
son Committee in every way; it is 
also exploring the possibility of a 
broad inquiry into the narcotics laws 
and their administration, perhaps in 
co-operation with other interested 
groups such as the American Medical 
Association; and it is determined to 
continue pressing for action on meas- 
ures aimed at organized crime now 
pending in Congress, which have 
heretofore been endorsed by the As- 
sociation, and which have, up to the 
present, failed of enactment. 

One theme appeared in all the 
Section’s discussions: criminal law is, 
in the public view, the chief sub- 
stance of our system of jurisprudence; 
it is the embodiment of most of the 
great principles that sustain our way 
of life; and it is—for better or for 
worse—the chief measure of the legal 
profession in lay eyes. Recognizing 
this, and confident that the new 
study which has been launched will 
attract wide support from all quar- 
ters within the Association, the Sec- 
tion hopes to expand its membership 
so as to bring more of the legal pro- 
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fession directly in touch with its im- 
portant work. 


SECTION OF 
INSURANCE LAW 


® The American Bar Association 
Section of Insurance Law carried on 
its 20th 
Boston in a blaze of glory, under the 
Chairmanship of Ralph H. Kastner, 


Chicago. Starting with a Council 


Anniversary program at 


Meeting on Sunday, August 23, to 
perfect final plans, the Section pro- 
gram included continuing sessions 
from Monday through Wednesday 
with a tremendously interesting and 
important series of talks on all phases 
of insurance law that commanded 
the attention of overflow crowds 
from beginning to end. 

The program got off to a flying 
start on Monday noon, with an in- 
spiring talk by the widely recognized 
orator and former Dean of Notre 
Dame’s College of Law, Clarence 
Manion of South 
with an address entitled ‘““The Con- 
stitution as a Fire Insurance Policy”. 


Bend, Indiana, 


Vhis outstanding constitutional law- 
ver quickly proved his ability as a 
speaker of unusual charm and great 
effectiveness to the “standing room 
only” audience, and confirmed Presi- 
dent Eisenhower’s judgment in re- 
cently appointing him Chairman of 
a newly created twenty-five member 
Commission on Inter-Governmental 
Affairs that will strive to blue-print 
a system of better federal-state rela- 
tions. 

Two panel discussions attracted 
capacity crowds also—the first, Mon- 
day afternoon, on “Preparation and 
Presentation of a Medico-Legal 
Case”, included as participants an 
eminent Boston attorney, Roger B. 
Coulter, and two noted Boston doc- 
tors, William E. Browne, M.D., and 
Harry L. Kozol, M.D. This panel was 
developed through the joint efforts 
of Lewis C. Ryan, of New York, and 
Ashley St. Clair, of 
respectively head the Section’s Com- 


Boston, who 


mittee on Casualty Insurance Law, 
and Workmen’s Compensation and 
Employers’ Liability Insurance Law. 


The closing session on Wednesday 


morning produced another in the 
series of outstanding panels for 
which the Insurance Section has be- 
come noted the past three years, this 
year’s being arranged by Lon Hocker 
of St. Louis, Missouri. This Trial 
Tactics panel, entitled “Preparation 
for Trial”, had, as its Moderator, 
Associate Justice John V. Spalding 
of the Massachusetts Supreme Court, 
and as distinguished participants 
who held the large audience’s com- 
plete attention throughout, the fol- 
lowing lawyers: ]. A. Gooch, of Fort 
Worth, 


Chicago, Walter Ely, of Los Angeles, 


Joseph H. Hinshaw, of 
Judge Alexander Holtzoff, of Wash- 
ington, D.C., and Kenneth B. Haw- 
kins, of Chicago. 

The Section’s Annual Reception 
and Dinner-Dance Tuesday evening 
again proved most successful, with 
700 in attendance and some 200 
turned away. Arrangements for that 
affair were in the very capable hands 
of Victor A. Lutnicki of Boston, and 
a committee of lawyers from insur- 
ance companies domiciled in Boston, 
Springfield and Worcester, Massa- 
chusetts, the companies being hosts 
for the reception that evening. 

As a special feature of the dinner 
at this year’s 20th Anniversary Meet- 
ing, beautiful plaques recognizing 
the services and contributions of 
each of the past Chairmen were 
presented in an appropriate cere- 
mony. The three organizers of the 
Section, Arthur T. 
Newark, Frank C. 
Charleston, and W. E. 


Vanderbilt, of 
Haymond, of 
Stanley, of 
Wichita, led the procession of thir- 
teen past Chairmen in attendance. 
In addition to the plaques, a 
specially designed tie clasp and key 
was awarded to past Chairmen 
Clarence Heyl, Franklin Marryott 
and the current Chairman, Ralph 
H. Kastner. 

At the business session which con- 
cluded the meeting Wednesday after- 
noon, the following Section officers 
were elected: Chairman, George E. 
Beechwood, Philadelphia; First Vice 
Walter A. 
Detroit; Second Vice Chairman, W. 


Chairman, Mansfield, 


Percy McDonald, Memphis; Secre- 
tary, Welcome D. Pierson, Oklahoma 
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City. New members of the Section 
Council: L. J. Carey of Detroit; 
George W. Orr, New York City, and 
John J. Wicker, Jr., of Richmond, 
Virginia. Ralph H. 
elected as Section Delegate to the 


Kastner was 


House of Delegates. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


* Years of study of the necessity of 
a constitutional amendment to re- 
strict the President's treaty-making 
power culminated in the adoption at 
Boston of a unanimous Committee 
recommendation to the House of 
Delegates that it should oppose the 
proposed amendment to the United 
States Constitution as reported by 
the Senate Judiciary Committee (S. 
J]. Res. | as revised). The Knowland 
substitute was resubmitted for fur- 
ther study, but sponsorship of 
debate in the AMERICAN Bar Asso- 
CIATION JOURNAL and at regional 
meetings was urged upon the House 
of Delegates to clarify the issues in- 
volved in amending the Constitution 
at all. To provide easy access to the 
reasons for the Section’s views, its 
Committee’s report has been printed 
for distribution. 

Revision of the antitrust laws as 
they relate to doing business abroad 
was favored. A Committee report 
was printed and the House of Dele- 
gates urged to send it to the Congress 
and the Attorney General for such 
aid as it may prove to be. 

The Copyright Committee per- 
suaded the Section to endorse the 
Convention, 


Universal Copyright 


currently before the Senate. 
\t the annual breakfast, judicial 


assistance in obtaining evidence 
abroad was considered by Harry Le- 
Roy Jones, of the Department of Jus- 
tice. Later the Section voted to urge 
the creation of a presidential com- 
mission and an advisory committee 
to permit the Bench, the Bar and the 
teaching profession to decide what 
provisions should be sought in the 
Professor 


negotiation of treaties. 


Arthur von Mehren, of Harvard Law 
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School, also reviewed the compli- 
cated German constitutional prob- 
lem in participating in the European 
Detense Community. 

Philip L. 
the Washington Post, urged at the 


Graham, Publisher of 


annual luncheon the relaxation of 
trade barriers and other measures to 
close the dollar gap in the interest 
sound 
allies in the world struggle. Another 
approach to making friends took the 
form of a resolution urging lawyers 


of preserving economically 


to give a year-long clerkship to young 
foreign lawyers visiting in the United 
States. 

Officers for the ensuing year in the 
Section are Whitney Harris, of Dal- 
las, Texas, Chairman, to succeed Ly- 
man M. Tondel, Jr.; George M. 
Morris, of Washington, and John N. 
Hazard, of New York, as First and 
Second Vice Chairmen, respectively; 
and Mrs. Helen L. Clagett, of Wash- 
ington, as Secretary. New Council 
members elected are Wilder Lucas, 
of St. Louis, Paul Carrington, of Dal- 
las, and Victor Folsom, of New York. 


SECTION OF 
JUDICIAL ADMINISTRATION 


® Outstanding among committee re 
ports presented at the meeting of 
the Section’s Council on August 23, 
was that of the Director of State Ac 
tivities, reporting progress toward 
achievement of minimum standards 
of judicial administration as 
achieved and 
otherwise in various states and re- 
ported by Alfred P. O’Hara. The 
progress report of the Metropolitan 


through legislation 


Trial Court Committee showed lo 
cal surveys in New York, Philadel. 
phia and J.os Angeles in progress 
and plans in the blueprint stage in 
Kansas City, Milwaukee and _ else- 
The Council that 
publication of a series of addresses 


where. learned 
made by former Section Chairman, 
Judge Harold R. Medina, has been 
arranged under the editorship of a 
representative of the Section. It is 
hoped that the volume will be ready 
for distribution by spring. 

The Annual Judiciary Dinner of 
the United States was held Monday 
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evening, August 24. On this gala o¢ 


casion, many distinguished jurists 
and lawyers were presented to the 
large audience by Presiding Judge 
Ira W. Jayne of the Circuit Court 
of Wayne County, Michigan, Chain 
the 
many notables were The Right Hon 


man of the Section. Among 
orable Lord High Chancellor Sim- 
onds and Lady Simonds, Chiet Jus 
tice Kotaro Tanaka of the Supreme 
Court of Japan, and Admiral Ira 
Nunn of the United States Navy. 
The chief justices of the state courts, 
seated together at a long table, were 
individually presented to the audi 
ence, after which visiting bar associa 
tion representatives from Canada 
and the past and present Presidents 
Bar 


were introduced. John E. Hickman, 


of the American Association 
Chiet Justice of the Supreme Court 
of Texas, charmed the audience with 
his tributes to the commonwealths of 
The cli 
max of the evening was the impor- 


Massachusetts and Texas. 
tant address of Robert H. Jackson, 
Justice of the Supreme Court of the 
United States. 

Ata panel discussion on Log Jams 
in Metropolitan Trial Courts, held 
on Tuesday, August 25, Chairman 
Ira W. Jayne commented on the Sec- 
tion’s long sustained interest in and 
present intensive program for re- 
search on that subject. Participants 
Virtue, 
Metropolitan 
Courts Committee, who, as a Section 
staff the 
general problem: Edwin M. Otter- 


were Maxine Secretary olf 


the Section’s Trial 


worker, briefly described 
bourg, President of the New York 
County Lawyers Association, who 
read a prepared address on measures 
being taken in New York to alleviate 
docket congestion; Charles E. Clark, 
Judge of the United States Court of 
Appeals for the Second Circuit, who 
commented on the role of the appel- 
late judge and (from his experience 
as a law school dean and research 
director) on the various methods of 
dealing with docket congestion; and 
Philbrick McCoy, Judge of the Supe- 
rior Court of Los Angeles County, 


who spoke not only as a judge of a 


court confronting rapid increases in 







population and case load but also as 
adviser to the Metropolitan Court 
Unit, 
has just been approved by the Sec 


Survey, Los Angeles which 


tion. 


I'he work of Justice Elwyn Thom 
as, formerly Chief Justice of the Su 
preme Court of Florida, and of Judge 
Bolitha J. Laws in developing the 
Committee on Cooperation with 
increasingly 
well known during the last few years. 


Laymen, has become 
\s a result, an overflow crowd taxed 
the facilities of the great ballroom 
in the Hotel Statler on Wednesday, 
\ugust 26, so that many were turned 
away from a program that featured 
Charles Francis Coe and Dorothy 
Thompson, famous authors and 
lecturers, as principal speakers, and 
including a panel in which laymen 
propounded and judges answered 
questions. 

Questioning laymen were H. W. 
Sanders, Vice President of Union Oil 
Company of California; Frances | 
Farrell, President of Boston League 
of Women Voters; T. E. Braniff, 
President of Braniff Airlines; 
Donald S. Kennedy, President ot 
Oklahoma Gas and Electric Co. 

Answering jurists were Herbert 
Brownell, Jr., Attorney General ol 
the United States; Sarah T. Hughes, 
Judge of the l4th District Court. 
Dallas, Texas; Irving Ben Cooper, 
Chief Justice of the Court of Special 
Sessions, New York City; Felix Fo 
te, Justice of the Superior Court of 
the Commonwealth ol 
setts. 


and 


Massachu 


SECTION OF 
LABOR RELATIONS LAW 


® A highlight of the program of the 
Section of Labor Relations Law was 
the presentation, in dramatic form. 
of a typical voluntary labor arbitra 
tion, entitled “Arbitration a la 
Mode”, prepared and enacted by ten 
Boston members of the Section. The 
program was given on Tuesday, Au 
gust 24. 

More than 300 lawyers attended 
the colorful presentation which fea 
tured in its cast Professor Archibald 


Cox of the Harvard Law School, 
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john W. Morgan, a Boston lawyer, 
and Robert M. Segal, attorney for 
the Massachussetts Federation of La 
bor. 

Among the other Boston lawyers 
taking part in the dramatization 
were Judge Frank S. DeLand, George 
E. Roewer, Samuel Angoff, Robert 
Greene, Harry L. Lynch, George H. 
Foley, Francis J. Vaas and William 
F. Joy. 

“Current 
83d Con- 
gress”, delivered the previous day by 
Ludwig Teller of New York City, 


address entitled 
Legislation—the 


In an 
Labor 


the noted author of labor trea- 
tises, told the Section that ‘“‘even in 
Robert A. Taft 


dominate the field of labor 


death Senator will 
law for 
the foreseeable future’. He saw no 
radical legislative action forthcom- 
ing and urged a “middle course” in 
the enactment of new labor laws. 

The record of the United States 
Supreme Court in interpreting la- 
bor legislation over the past three 
vears has been “altogether unspec- 
tacular and quite successful”, Rus 
sell A. Smith, Professor of Law ol 
the University of Michigan Law 
School, told the Section in another 
address. The speakers were intro- 
duced by Alfred Kamin of Chicago, 
Chairman of the Section of Labor 
Law. 

Following Tuesday morning’s dra- 
matic presentation, John L. Dunlop, 
Professor of Economics at Harvard 
University, hit at the “partisan ten- 
dencies” of both the Wagner and the 
laft-Hartley Acts, declaring, “The 
time has arrived to formulate a new 
position. The Wagner Act angered 
management and the Taft-Hartley 
Act left labor leaders bitter and dis 
appointed.” 

The speeding up of cases before 
the NLRB 
“paramount problems”, George J. 
Bott, NLRB General Counsel told 
the Section in a luncheon address. 
In his first public report since taking 
ofhce three years ago, Botts said there 
was “gratifying progress’ along these 
lines. He pointed out some of the 
Board’s challenging problems of in- 
terpretation, which include the non 


is one of that board's 


Taft 
Hartley Act and union security pro- 


Communist afhdavits of the 


visions. 


Following Botts’ address, a sym 
posium was held featuring Nelson 
H. Cruickshank, Director of Social 
Insurance Activities of the American 
Federation of Labor, and Philip H. 
Peters, Vice President of the John 
Hancock Mutual Life Insurance 
Company. The symposium was en- 
titled 
Employee 


“Collective 
Welfare 


Bargaining for 
Benefit Pro- 
grams’’. 
Election of officers, after the after- 
had heard committee 


noon session 


reports, resulted in the choice of 
James C. Sheppard, of California, as 
Section Chairman for 1953-54. L. N. 
D. Wells, Jr., of Texas, was named 
Vice Chairman, and Professor Archi- 
bald Cox of Harvard Law School, 
Newly elected council 
members were Gerard D. Reilly, 
Washington, D. C., and Robert M. 


Segal, of Massachusetts. 


secretary. 


Notable among other addresses to 
the Section were those of Dean Wes- 
ley Sturges of the Yale Law School, 
speaking for the American Arbitra- 
tion Association, and of Guy Farmer, 
newly appointed NLRB Chairman. 

Radio feature of the Section’s pro- 
gram was a forum, moderated by 
Robert M. Segal, on the subject of 
83d 
Speakers on the forum were Gerard 
Reilly, John W. Morgan, Herbert S. 
Thatcher, L. N. D. Wells, Jr., Ken- 
neth Kelley, and Bertram A. Zorn. 


“Labor and_ the Congress”. 


Recordings of the demonstration 
will be available for purchase by law 
schools, bar associations, and the gen- 
eral public, in the near future. 

The Section’s meeting rooms pre- 
sented displays of labor law services, 
government publications, surveys of 
the legal profession, and reports on 
labor activities. 

\ television panel on Wednesday 
evening presented Theodore R. Iser- 
man, Alfred Kamin, Bernard Alpert, 
Paul H. Robert M. 
Segal, who acted as moderator. The 
Taft-Hartley 


Sanders, and 


group discussed the 


Law. 


Highlights 


of the Section Meetings at Boston 





SECTION OF 
LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR 


* The annual meeting of the Sec 
tion of Legal Education and Admis- 
sions to the Bar was well attended 
with more than 250 present. Homer 
D. Crotty, a member of the Council 
of the Section, delivered a timely ad 
“Law School Salaries—A 
Threat to Legal Education” in which 
he pointed out that the national 
median of law school salaries in all 
approved schools last year was slight- 
ly above $6,000 and that effective 
steps must be taken to increase the 


dress on 


salaries of law teachers to insure ade- 
quate preparation of law students. 
His address was followed by a panel 
discussion on “Legal Education: Ex 
tent to Which ‘Know-How’ in Prac- 
Should Be Taught in Law 
led by Professor Charles 
W. Joiner of the University of Mich- 
igan, Dean Joseph A. McClain, Jr., 
of Duke University, Arch M. Can- 
trall, former President of the West 
Virginia State Bar, and Dean Erwin 
N. Griswold of Harvard Law School. 
Professor Joiner expressed the view 
that “Know-How in Practice’”’ could 
probably best be taught after gradu- 
ation from law school. Dean McClain 
said that law schools generally are 
the charges leveled 
against them; Mr. Cantrall argued 
that the schools are not doing as 
as can be done with conse- 
quent injury to the public interest 
and the profession; and Dean Gris- 
closed the 


tice 


Schools”, 


not guilty of 


much 


wold discussion by re- 
sponding to the arguments of the 
preceding speakers and by indicat- 
ing, with specific illustrations, exact- 
ly what is being done in practical 
training in at least one national law 
Dean Mason Ladd of Iowa 
State University urged that lawyers 
visit law schools in their areas and 


school. 


make suggestions to the deans and 
The indicated 
the need for exact factual informa- 


faculties. discussion 
tion on precisely what is being done 
in the law schools and the deficien- 
“Know-How” 
among law school graduates upon 
entry into practice. 


cies in which exist 
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SECTION OF 
MINERAL LAW 


® The Mineral Law Section of the 
American Bar Association, under 
the leadership of Ray S. Fellows, 
Chairman, of Tulsa, Oklahoma, had 
its most successful year culminating 
in an outstanding program at the 
Boston meeting. 


The addresses, committee reports 
and other matters which were pre- 
sented at the sessions in Boston were 
most comprehensive and construc- 
tive, and will be of great benefit for 
many years to come to all lawyers in- 
terested in mineral law. Every phase 
of the law which affects directly or 
indirectly oil and gas, coal and hard 
minerals was thoroughly covered. 

The Special Committee on Owner- 
ship of Public Lands, with Rex G. 
Baker as Chairman, presented an in- 
teresting and most informative re- 
port, and proposed a resolution rec- 
ommending that the policy of the 
Federal Government in dealing with 
public lands be to aHot these lands 
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on a fair basis to private enterprises, 
which resolution was unanimously 
adopted and submitted to the Amer- 
ican Bar Association with recommen- 
dation that it be approved by the 
House of Delegates. 

The following committees _ pre- 
sented reports giving all recent de- 
cisions, laws, rules and regulations 
which had been promulgated since 
our last meeting: 

Natural Gas, Earl A. 
Chairman; Oil, Herman Pressler, 
Chairman; Hard Minerals, Robert 
B. Holbrook, Chairman; Coal, Rob- 
ert E. Lee Hall, Chairman. 


Brown, 


The Publications Committee pre- 
sented a legal report on oil and gas 
conservation activities for the year 
1952, to which approximately forty 
lawyers throughout the United States 
contributed. 

Interesting and unique addresses 
were made as follows: 

“Oil and Gas Leasing of Tribal 
Lands”, Alfred E. McLane; 

“Some Aspects of Oil Financing”, 
John E. Kilgore; 

“Coal Looks Ahead at Percentage 
Depletion”, H. B. Baird. 

The Membership Committee, with 
William N. Bonner as Chairman, re- 
ported a substantial increase in mem- 
bership. 

The following officers and mem- 
bers of the Council were elected: 
Marshall Newcomb, Texas, Chair- 
man; Francis J. Ryley, Phoenix, Ari- 
zona, First Vice Chairman; Harry D. 
Page, Tulsa, Oklahoma, Second Vice 
Chairman; LeRoy Hines, Montana, 
Secretary; Peter Q. Nyce, Washing- 
ton, D. C., Section Delegate to the 
House of Delegates; Clair M. Senior, 
Utah, Member of the Council; Rob- 
ert T. Patton, California, Member 
of the Council; and Lucius Lamar, 
Louisiana, Member of the Council. 


SECTION OF 
MUNICIPAL LAW 


® Commencing with an_ all-day 
meeting with a joint professional 
group on trafic and parking prob- 
lems, the Municipal Law Section 


placed its emphasis on co-operative 


action. Its activities are directed not 
only to vertical growth within the 
American Bar Association but to the 
extension of public service horizon- 
tally by covering a broad area includ- 
ing all phases of municipal and local 
governmental activity in the devel- 
opment of needed public improve- 
ments. I’o this end, the committee 
reports and papers presented at the 
meetings were directed. 

Encouraging progress was made 
toward a final report of the Jo:nt 
Committee on Urban Trafhce Conges- 
tion and Off-Street Parking. Repre- 
sentatives from engineering, finan- 
cial automobile and traffic organiza- 
tions discussed the dificult problems 
inherent in the development of 
sound basis for financing needed fa- 
cilities. 

The Council of the Section met on 
Sunday morning to chart the course 
for the coming year and recommend 
to the new council emphasis on the 
liaison work with other professional 
groups having direct interest and in- 
fluence in the activities of all local 
governmental units. The vital im- 
portance of this is apparent from the 
large number of cases coming before 
appellate courts involving constitu- 
tional questions affecting municipal 
corporations. 

On Sunday afternoon a full session 
of the Section was devoted to the 
presentation of Committee reports. 
These proved to be of such signifi- 
cance that it appears necessary to 
give more time to this phase of. ac- 
tivity at subsequent meetings. 
the Section 
heard Sidney Goldstein, General 
Counsel of the Port of New York 
Authority, discuss cases of serious 


Monday afternoon 


concern to the whole field of devel- 
opment of commercial airports. The 
paper provoked lively discussion in- 
dicating the legal problems and 
questions of property rights involved 
in all advance and new economic 
developments. 

Che relationship of special finan- 
cial consultants to cities and local 
governmental units was discussed 
by Arnold Frye of New York. The 
“Miami Case” gave rise to vigorous 
comment on both sides of the ques- 
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on relating to the consultant's po- 
ition in any contractual relationship 
vith the municipality. 

\ growing tendency to use the 
ourts and the judicial process for 
improper purposes was ably dis- 
cussed by David Wood, of New York. 
His address on “Nuisance Suits” was 
a challenge to all lawyers to submit 
suggestions for minimizing this evil 
which it seems impossible to elimin- 
ate entirely without impairing to 
some degree the legitimate rights of 
a bona fide litigant. The tremendous 
cost in the delay of needed projects 
is a matter of grave concern. 

Dean Jefferson B. Fordham, Uni- 
versity of Pennsylvania Law School. 
gave a brief report on the work ol 
the Joint Committee on Trafhe and 
Off-Sureet Parking. 

I'he regular session on Tuesday 
morning was opened by an address 
on the use of public credit to aid 
private industrial plants. Robie L. 
Mitchell of New York presented the 
case against this practice with force 
and clarity. The evils have been 
pointed out many times and the Sec 
tion is on record as opposing the use 
of public funds to aid privaie indus- 
try. 

One of the outstanding talks on 
municipal finance was given at the 
Tuesday morning session by T. Hen- 
ry Boyd, of Blyth and Company. It 
would have been difhcult indeed to 
find any speaker who could have pre- 
sented the investment bankers’ view- 
point in the interesting, entertaining 
and illuminating manner that appar- 
ently came so naturally and easily for 
Mr. Boyd. The address is indicative 
of the value of inviting such capable 
men to bring their knowledge and 
practical experience to annual meet- 
ings. 

The Boston 
trict problems were ably presented 
by Richard A. Winslow of Boston. 
The Massachusetts 


Metropolitan Dis- 


Association ol 
City Solicitors and Town Counsel 
also described the administration ol 
local governmental units in the Bos- 
ton area at a luncheon meeting for 
the Section held in the Ballroom 
Foyer of the Sheraton Plaza. 


Highlights of the Section Meetings at Boston 
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In the afternoon, the high point 
of the session was reached when the 
Honorable Frederick G. Gardiner, 
Q. C., Chairman of the Metropolitan 
Council of Toronto, described this 
far-reaching courageous plan olf inte- 
gration for a large metropolitan area. 
rhis is a development that is being 
watched with unusual interest by all 
large cities and the Section was in- 
deed fortunate in having the leading 
official, an eminent barrister, address 
the Section of Municipal Law. 

Following closely on the metropol- 
itan theme were papers by John D. 
McCall, of Dallas, Texas, Professor 
George K. Gardner, of Harvard Law 
School, and Daniel G. Rollins, of 
Boston. 


SECTION OF 

PATENT, TRADE-MARK 

AND COPYRIGHT LAW 

® The formal meetings of the Sec- 
Trade-Mark and 
Copyright Law were preceded by 


tion of Patent, 
three enlightening symposiums on 
the subjects of patents, trade-marks 
and copyrights. 

At the general meetings of the Sec- 
tion, the chief business was the con- 
sideration of committee reports on 
matters of proposed legislation and 
administrative changes. Reports 
were also presented suggesting a sim- 
ple, equitable form of employer-em- 
ployee contract and a statement of 
principles of fairness regarding war- 
ranties of noninfringement in pur- 
chase orders affecting the sale of 
goods. 

Among the major actions of the 
Section were: 

(1.) Recommending ratification of 
the copyright treaty; 

(2.) Approving S. 2540 (the Wiley 
bill) proposing amendments to the 
Lanham Trademark Act of 1946 in 
several desirable particulars; 

(3.) Disapproving S. 27 and H.R. 


392 providing for government awards 
to those making inventive contribu- 
tions, a proposal to disapprove the 
principle of such awards having been 
criticised and dropped; 

(4.) Recommending fairer patent 
clauses in government procurement 
contracts. 

One of the highlights of the meet- 
ings was an address by Commissioner 
of Patents Robert C. Watson, who 
stated that notwithstanding an ex- 
cellent staff of personnel, the Patent 
Office is faced with an increase in its 
arrearage of work due to marked in- 
crease in the number of applications 
for letters patent filed in the fiscal 
year 1953. 

No report of a Patent Section 
meeting would be complete without 
reference to the superb entertain- 
ment which is added by the local 
patent law associations beyond the 
fine entertainment provided by the 
general Bar. This year the special 
social functions provided by the Bos- 
ton Patent Law Association § in- 
cluded two cocktail parties, one in 
connection with the Annual Dinner, 
and a delightful “clambake”, for 
which hospitality the members of the 
Section express their sincere grati- 
tude. 


SECTION OF 
PUBLIC UTILITY LAW 


® The Section of Public Utility Law 
held one of its most successful an- 
nual meetings in Boston in connec- 
tion with the Diamond Jubilee Meet- 
ing of the American Bar Association 
there. 

The Council met on August 23 
and again on August 26. There were 
three full sessions of the Section, all 
of them unusually well attended: the 
first on Monday afternoon, August 
24, the second Tuesday morning, 
August 25, and the third and final 
meeting in the afternoon of the same 
day. Section were 


activities con- 
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cluded with the traditional dinner- 
dance at the Sheraton Plaza Hotel 
Wednesday evening. 

At the first session held on the al- 
ternoon of August 24 the Chairman, 
J. C. Gibson, of Chicago, reported 
that the membership had reached 
1164—an all-time high—and that the 
finances were in a sound condition. 
rhen the regular program proceeded 
as follows: 

Report of Standing Committee To 
Survey and Report as to Develop- 
ments During the Year in the Field 
of Public Utility Law, Ralph E. 
Axley, Chairman, Madison, Wiscon- 
sin. 
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Panel Discussion on Developments 
During the Year, J. C. Gibson, Chair 
man, presiding. Panel Members: 
John Lloyd, Jr., Ateorney, Atlantic 
City, New Jersey, Electricity; C. W. 
Cooper, Vice President and Assistant 
General Counsel, Consolidated Nat 
ural Gas Company, New York City, 
Baxter Milne, At 
Cambridge, 


Gas Industry; T. 
torney, Massachusetts, 
Communications; Harold L. Russell, 
Attorney, Atlanta, Georgia, Air Car- 
riers; William I. Woodcock, Jr., Vice 
President 
Reading Railway System, Philadel 


and General Counsel, 
phia, Pennsylvania, Railroads. 

The second regular session, held 
on the morning of August 25, was 
devoted to a review of regulation ol 
public utilities in the past seventy- 
five years, which marks the lile span 
of the American Bar Association and 
the period of development of the 
modern system of regulation. There 
were two addresses: one, “Develop 
ment of the Regulation of Trans 
portation During the Past Seventy 
Five Years”, by John B. Prizer, Gen 
eral Counsel of the Pennsylvania 
Railroad 


Pennsylvania, 


Company, Philadelphia, 
the “De 
velopment of the Regulation of Oth 
er Public Utilities During the Past 
Seventy-Five Years”, by Ralph M. 
Vice President ol 
The Cleveland Electric Illuminating 
Company, Cleveland, Ohio. 


and othe 


Besse, Executive 


The afternoon of August 25, with 
Vincent P. McDevitt, of Philadel 
phia, Vice Chairman ol the Section, 
presiding, was devoted to a panel dis- 
cussion: “Critique and Appraisal of 
Trends as to Rate Base, 
Depreciation and Rate of Return”. 
Che panel members were: Francis X. 
Welch, Editor, Public Utilities Fort- 
nightly, Washington, D. C.: Arthw 
H. Dean, of New York City; Stuart 
F. Kosters, Appraisal Manager ol 


Significant 


Stone and Webster Engineering Cor- 
poration, Boston, Massachusetts; D. 
F. Houlihan, Partner in Price, Wat- 
erhouse and Company, New York 
City; Albert H. Gordon, Partner in 
Kidder, Peabody and Company, New 
York City. 

Following the conclusion of the 
panel discussion, a slate of officers 







was chosen for the coming vear, in 
cluding three members of the Coun 
cil to fill vacancies: Vincent P. M« 
Devitt of Philadelphia, Chairman; 
Oscar Berry of Washington, D. C., 
Henry F. Lippett 
of New York City, Secretary; Jerrold 
Seymann of New York, Ralph E. 
\xley of Madison, Wisconsin, and 


Vice Chairman; 


Julian de Bruyn Kops of Dayton 
Ohio, to fill 
Council. 


the vacancies in the 


SECTION OF 

REAL PROPERTY, PROBATE 
AND TRUST LAW 

® Attendance at the sessions and the 
social functions of the Section broke 
The business sessions 
the Louis XIV _ Ball 
room of the Somerset Hotel; it was 


all records. 
were held in 
taxed to its capacity of 450 seats. \t 
the Monday afternoon meeting, con 
ducted by William A. Lane, of Mi 
ami, Director of the Real Property 
Division, major talks were given on 
“The Vitle 
by John C, Payne, of the University 
F.H.A 
and V.A. Mortgages” by Samuel E 


Future ol Standards” 


of Alabama, on “Pitfalls in 


Neel, of Washington, D. C., and on 
trends toward regulation of rented 
title, “Has 
Housing Become a Public Utility?” 
by Malcolm New York. 
The committee report of Elsa Beck, 


real estate under the 


Monroe. of 


of Chicago, on “Redevelopment ol 
Urban Shopping Centers” attracted 
considerable attention, with its sug- 
gestions how the march to suburban 
shopping centers, with ruinous con 
sequences to established urban cen 
ters, might be halted. 

On 
Schuyler, 


l‘uesday morning, Daniel M 


Director of the Probate 
Division, led a meeting devoted to 
probate themes, and high in interest 
on his program was an address by the 
Chief Justice of the Supreme Court 
Walter V. 
“The Intent ol lestator’. Out- 
standing among the committee re- 

\. Richard Kim- 
\ngeles, Chairman 
of the Committee on State and Fed- 
eral 


ot Illinois, Schaeler, on 


the 


ports was that of 
brough, of Los 


the 
collaborative efforts of the American 


Taxation, who described 


Law Institute and other groups to- 
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ward revision of the Internal Rev- 
enue Code as it affects the income 
taxation of trusts and estates. 
Wednesday morning completed 
Edward C. 


King, of Colorado, conducted this 


the business sessions. 
meeting, which featured a panel dis- 
cussion under Charles Looker, of 
New York, on “Proposed Reform of 
Rules 
ticipants were W. Barton Leach, of 


against Perpetuities”. Par- 
Cambridge, Massachusetts, Lewis M. 
Simes, of Ann Arbor, Michigan, and 
Guy Newhall, of Boston, Massachu- 
setts. James O. Wynn, of New York, 
asked for a “Re-examination of Pol- 
icies of Law Underlying Charitable 
Exemptions”, called for simple but 
effective accounting procedures and 
self-policing. Paul B. Sargent, of Bos- 
ton, Chairman of the Committee on 
Draftsmanship, Wills and Trusts, 
embellished his committee report 
with humorous oral commentary on 
his experiences with the marital de- 
duction. 

Highlight of the Section’s social 
program was its “Annual Dinner” 
in the form of a conducted bus tour 
along the historic coast north of Bos- 
ton, with stopovers at Salem, Marble- 
head and other points of interest 
along the way, concluding with a 
lobster dinner at Magnolia, near 
Gloucester. Expecting 200, the local 
arrangements Carl F. 
Schipper, Jr., was confronted with 
the necessity of providing for $50 
members and guests of the Section. 
Additional facilities were extempo- 


chairman, 


rized, and by all reports the affair was 
a thumping success. 

Earl S. MacNeill, of New York, 
was General Chairman of the Sec- 
tion. At the business meeting on 
Wednesday morning, Russell D. 
Niles, of New York, was elected his 
successor. Rush H. Limbaugh, of 
Cape Girardeau, Missouri, replaced 
Mr. Niles as Vice Chairman. The 
divisional directors were re-elected. 
Robert H. Frazier, of Greensboro, 
North Carolina, Elsa C. Beck, of 


Chicago, and Carl F. Schipper, Jr., 
of Boston, were elected to fill va- 
cancies on the Council, and Earl S. 
MacNeill was elected Section Dele- 
gate to the House of Delegates. 


Highlights of the Section Meetings at Boston 
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SECTION OF 
TAXATION 


® The Section of Taxation held a 
particularly successful program, fea- 
tured by two special luncheon ses- 
sions and a dinner-dance. Important 
business was also accomplished, the 
most notable being the adoption of 
the recommendations of Lloyd Ken- 
nedy’s committee for revision of 
statutory provisions governing the 
taxation of income of estates and 
trusts. 

In accordance with the recommen. 

dations of the Nominating Commit- 
tee, the following were re-elected as 
Section officers: Thomas N. Tarleau 
of New York, New York—Chairman; 
Allan H. W. Higgins of Boston, Mas- 
sachusetts Chairman; Walte1 
A. Slowinski, Jr., of Washington, 
D. C.—Secretary. 
Shafroth, of 
Colorado, and Thomas O. Shelton, 
Jr., of Dallas, Texas, were elected 
new members of the Council for 
four-year terms. 

H. Brian Holland, Assistant At- 
torney General and Head of the Tax 
Division of the Department of Jus- 


Vice 


Morrison Denver, 


tice, spoke to an overflow crowd at 
the Saturday “The 
Handling of Tax Cases in the De- 
partment of Justice”, and T. Cole- 
man Andrews, Commissioner of In- 
ternal Revenue, spoke to an equally 
large crowd on Sunday on “Internal 
Revenue Service Policies”. 

The Third Annual Section Din- 


luncheon on 


ner-Dance continued to increase in 
popularity and proved to be the so- 
cial high-spot of the session. 

There were debates on a number 
of committee reports. Probably the 
most intensive debate was on the 
proposals of the Committee on Tax- 
Income of Estates and 
Trusts, culminating in a vote of the 
Section approving the proposals. 
Other legislative recommendations 
approved by the Section were those 
recommended. by the Committees on 
Federal Estate and Gift Taxes, Fed- 
eral Income Taxes, Federal Excise 
and Miscellaneous Taxes, Bureau 
Practice and Procedure, Section 102, 
and Extraterritorial Application of 
Taxes. 


ation of 


The Special Committee on Sepa- 
ration of the Bureau from the Treas- 
ury, headed by J. Paul Jackson, pre- 
sented its report, and after a great 
deal of discussion, the Section voted 
to adopt the committee’s report as a 
basis for further study. 

Tuesday was devoted to the dem- 
onstration of a tax case from the 
initial planning stage through trial 
in the Tax Court. This worthwhile 
project for the education of the Bar 
was prepared by Lloyd Kennedy and 
presided over by Laurens Williams; 
Judge Opper of the Tax Court pre- 
sided over the trial and members of 
the Section and of the Bureau of In- 
ternal Revenue took other parts. 
The proceedings are expected to be 
published later. 
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Instructions and 
Argument to the Jury 


(Continued from page 880) 


the figures presented by his opponent. 
According to the statistics of the 
United States Government thirty- 
nine people cut of one hundred who 
reach the age of 65 are living on 
charity, another eighteen are living 
on public or private pensions, only 
nine are financially successful and 
thirty-four are still working. In other 
words, according to the statistics, less 
than 10 per cent of the people of the 
United States are financially success- 
ful at the age of 65. It is possible for 
the defense counsel to establish these 
statistics by the testimony of an econ- 
omist, and the best witness for estab- 
lishing this type of evidence is the 
dean of the school of finance or 
school of economics in some out- 
standing university. The more de- 
grees he has and the more books he 
has written, the better impression he 
will create upon the jury. I bel'eve it 
good strategy to have an expert of 
your own prepare a chart establish- 
ing that by the sound principles of 
economics the figures of your oppo- 
nent are fallacious. After you have 
displayed your chart in front of the 
jury, you may place it upon the easel 
on top of the chart displayed by 
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counsel for the plaintiff, or you may 
arrange for another easel and have 
the two charts in view of the jury 
throughout a portion of the trial and 
during the argument. 


While I am on this subject of 
statistics: statistics are available from 
the Bureau of Statistics, 
United States Department of Labor, 


Labor 


establishing that during each year 
laborers or workmen in a particular 
trade or craft have many hours of lost 
time because of work stoppages, sick- 
lack of the 
particular type of work involved is 


ness, work or because 


seasonal and cannot be carried on 
during all months of the year. I am 
not a statistician and it has been a 
long time since I studied Economics 
I, but I can visualize the importance 
of developing testimony of this type 
for use of defense attorneys in com- 
bating the ever-increasing size of jury 
verdicts. I am hopefully looking for- 
ward to a time when I may have a 
client who is a crusader and is willing 
to furnish funds for defending a case 
by following such procedure. I can 
visualize the defense of a case when 
call to the 
experts in economics and business, 


you can witness stand 
spend days, and if necessary weeks, 
in establishing’ the fallaciousness of 
plaintiff's method in establishing the 
measure of damages. It must be 
borne in mind that when the plain- 
tiff offers testimony of this type, it 
presupposes that the injured party 
or the deceased will be able to work 
every month of the year until he 
reaches the age of 65 and that work 
will be available to him. Any testi- 
mony which contradicts this type 
of evidence is admissible. I hope that 
sometime the occasion will arise 
when I can participate in a trial 
where it is possible for me to meet 
my Opponent on even ground and 
match him, expert for expert, and if 
he desires to do so, try the case on 
economic theories instead of legal 
evidence. 

Since 1951 women have served as 
trial jurors in the trial of cases in 
Oklahoma. As a defense attorney I 
have found that women make excel- 


lent jurors. The average woman 


juror has been compelled to live on 
a family budget, and possibly the 
budget is a very conservative one. 
The lady juror listens more closely to 
the evidence than a male juror. Con- 
trary to the usual impression, she 
does not permit sympathy to control 
her reasoning. Quite frequently | 
observe that a women juror enters 
the jury box with a notebook in her 
hand and takes notes on the evidence 
throughout the trial. With a wom- 
an’s natural intuition a woman 
juror can spot a malingerer instantly, 
and will turn with a vengeance on 
this type of litigant. 

With women serving on a jury, it 
is necessary for attorneys to be ex- 
tremely careful about their court- 
room manner, their dress and their 
deportment. It is my experience that 
a woman juror expects to be treated 
with courtesy and respect. She ex- 
pects no unusual favors because she 
is a woman. I have found it best to 
treat women jurors the same as men 
jurors. Make no reference to the fact 
that they are women. Treat them as 
citizens and jurors. They appreciate 
it. They do not expect you to be 
patronizing or obsequious. A lawyer 
is on extremely dangerous ground if 
he attempts to get smart or flirt with 
che ladies on the jury. There is an 
interesting story told of a defense 
lawyer trying a case before a jury on 
which there was a lady. The lawyer 
thought he was well acquainted with 
the lady. In fact, she knew him only 
casually. This particular lawyer was 
the type of which you always have a 
few in every Bar, who enters the 
courthouse with a flourish, knows 
everybody, puts an arm around every 
female employee in the clerk’s office 
and tries to impress everybody with 
his own importance. During the 
argument of the case just referred to, 
this particular attorney winked at 
the lady juror. To his utter astonish- 
ment the jury returned a verdict 
against his client for a substantial 
sum of money and the lady juror was 
the foreman of the jury. He talked to 
her after the jury was discharged. She 
turned to him and said scornfully, 
“You were impertinent. You at- 
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tempted to Hirt with me when | 
scarcely knew you. I just added a few 
extra thousand dollars on the verdict 
your abominable 
duct.” While this incident does not 
demonstrate a logical attitude from 
ihe standpoint of justice to the liti- 
implications are clear. 
Ladies make good jurors. Treat them 
with respect and courtesy. 


because of con- 


gant, its 


Also as a defense attorney arguing 
a case to the jury I try to remember 
three rules: Don’t 
chin; don’t give your opponent any- 


lead with your 
thing to sink his teeth into in making 
his closing argument. Damage suit 
lawyers like nothing better than to 
have the defense attorney make slur- 
ring or personal references whici 
have nothing to do with the evidence 
in the case so that they can crucily 
him in making their closing remarks. 
Don’t get angry. It is an old trick of 
damage suit lawyers to needle defense 
attorneys all through the trial of a 
case. They are attempting to annoy 
the defense attorney to a place where 
he will lose his head. It is natural for 
a man to get angry when another 
man annoys him, but it is a wise man 
who can control his emotions and 
keep his powder dry when under fire. 
If you get angry by all means try to 
keep the jury from knowing that 
you are. Speak to the jury in a con- 
versational tone of voice. The day of 
table-pounding and shaking fingers 
in the face of an opponent is “gone 
with the wind”. 
jury. It was the greatest of all philos- 


Reason with the 
ophers who said, “Let us reason to- 
gether.” Attempt to reason with the 
jury. Don’t lead with your chin. 
Chere is a story told of the trial 
of a lawsuit in Oklahoma which may 
be only legendary. A case was being 
tried in one of the rural communities 
of the state, which involved the pro- 
verbial story of a railroad train strik- 
ing a cow. The evidence had been 
concluded. The attorney for the 
plaintiff was a young lawyer. The 
attorney for the railroad was one of 
the distinguished and great scholars 
of the state. After the attorney for 
the plaintiff made a few remarks the 
railroad attorney rose to his feet and 
said to the jury, “This case is a 


simple case. It is just a plain case of 
damnum absque injuria.” After he 
had resumed his seat the young law- 
yer commenced his closing argument. 
He said to the jury, “I am not skilled 
that 
the distinguished railroad attorney 


in the classics. 1 understand 
knows a great many languages. He 
can translate Latin into English and 
English into Latin. He has a conver- 
many lan- 
guages. I do not know very much 


sational knowledge of 


Latin. As a school boy I attended 
Wapanucka High School where I 
studied Latin I. I will translate the 
phrase ‘damnum 


‘Damnum absque injuria’ translated 


absque 


from Latin into English means that 
it is a damn poor railroad which 
will kill a cow and won't pay for it.” 
He needed to say nothing fturther- 
he won his case. 

There are two other stories which 
I like to refer to as the diamond ring 
stories. One of the outstanding dam- 
age-suit lawyers in our state wears a 
diamond ring while he is trying a 
jury case. A few years ago during 
the trial of a damage suit the defense 
attorney referred to his opponent's 
diamond ring. He even estimated 
the number of carats in the diamond 
and said that the reason his opponent 
was able to buy his diamond ring 
was because of the unjust verdicts he 
wrung from juries in damage suits. 
The old war-horse said nothing until 
after the defense attorney had closed 
his argument. He then calmly walked 
in front of the jury, showed them 
the diamond ring and said, “I am 
going to explain how | acquired this 
beautiful ring. It so happens that | 
represent a number of the labor 
crafts in the city. It is my pleasure 
to counsel and advise with the 
laboring man. A few years ago at 
Christmas time the laboring men of 
this city took a few dollars from 
their pay checks and presented me 
with this diamond ring. I will wear 
it every day the balance of my life, 
and I do not feel that any jury will 
discredit me for wearing it.”’ 

Defense counsel had led with his 
chin, and believe me, he got knocked 
down. The verdict of the jury was 


injuria.’ 
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300 New Jersey Ave., S. E., Wash., D. C. 
in N. Y.: Plaza 9-6100 for Reservations 
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tremendous, considering the size of 



























verdicts at that particular time. 

In the second case a lawyer repre- 
senting the plaintiff wore a Masonic 
ring with a diamond mounted in 
the center. The defense attorney 
shouted to the jury that he could not 
afford diamond rings and that the 
attorney representing the plaintiff 
was able to buy diamonds because 
of unjust verdicts he secured against 
defendants. He sat down. The attor- 
ney representing the plaintiff said to 
the jury, “I want to explain how I 
acquired this beautiful diamond 
ring.” He said, “For many years | 
was District Judge of the District 
Court in another judicial district of 
this state. While District Judge 1 
taught a Bible class for more than 
ten years over at the Baptist Church. 
To my utter astonishment as I was 
leaving the community, to move to 
Oklahoma City, the members of the 
Bible class presented me with this 
beautiful diamond ring. I see no 
harm in wearing it and really it has 
nothing to do with the trial of this 
case. It is only something for ‘the 
defense attorney to grasp at like a 
drowning man grasping for a straw 
when he knows he has no defense.” 
The mistake of the defense attorney 
was reflected in the size of the ver- 
dict. 

Naturally defense lawyers can al- 
ways have more hindsight than fore- 
sight. Trying as hard as we can, we 
will make some mistakes. 
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WHEN YOU HAVE A DOCU MENT PROB. 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 illustra 
tions, $12.50 delivered. Also “Questioned Docu- 
ment Problems, ond Edition,” 546 Pages, $8.50 
delivered. Atsert S. Ossporn, 233 Broadway, New 
York 7, New York. 





LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. Ceci. Skipwitn, 
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BAYOU BOOK COMPANY-—-LAW BOOKS, 
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of the Scientific Detective Laboratories—estab- 
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Evidence Laboratories with special apparatus for 
the examination, analysis, identification, determina- 
tion and illustrative proof of facts relating to 
genuine or forged handwriting, typewriting, print- 
ing, seals, etc. The detection and ocular proof of 
facts regarding age, alterations, additions, se 
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disputed papers. Phone Elliott 2445. 
Henry Building, Seattle 1, Washington. 





CHARLES C. SCOTT, KANSAS CITY, MIS- 


souri. Identification of handwriting and type- 
writing. Detection of alterations. ,_Decipherment 
of faded and charred documents. ‘Photographic 


evidence” for court. Fully equipped laboratory. 
ualified witness. Member American Society of 
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Building. Telephone Victor 8540. 





REN GARCIA, EXAMINER OF ALL 
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writing. 


Qualified expert; State and Federal 
Courts. 13 years of experience. 805 E. & C. 
Building, Denver, Colorado, Phone: AComa 1729. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years experience. 
Formerly specially employed = the United States 
Government as handwriting expert in cases involv- 
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GEORGE G. SWETT, ST. LOUIS, MISSOURI, 

14 South Central (5). Telephone: DElmar 9394 
Handwriting, typewriting and document expert 
U. S. Post Office Department 12 years. All types 
of document problems considered. Photographic 
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air and rail lines. Member American Society of 
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EDWARD OSCAR HEINRICH, B.S., BERKE- 
ley 7, California, 1001 Oxford Street. Based 
San Francisco since 1919. Examiner of suspected 
and disputed evidential documents. 
Mortimek A. Hernaicu, B.S., Associate, Hono- 
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SAMUEL R. McCANN, EXAMINER OF 
Gaines Documents. Complete laboratory. 
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ciation for the past 20 years and have a group 
of men and women associated with us who can 
handle any type of legal pr di Pp ly. 
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American Jurisprudence Legal Forms Annotated contains, in fourteen volumes, 
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book text. 


——— 


Cet TIAA AT NIST Sener en OTT TNT 
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